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By Emai1 & Mail 
Velveta Golightly-Howell 
Director, EPA Office of Civil Rights 
Mail Code 121 OA 
1200 Pennsylvania Ave., NW 
Washington, DC 20460 
Email: golightly-howell. vel veta@epa.gov 

ALASKA CALIFORNIA FLORIDA MID-PACIFIC NORTHEAST NORTHERN ROCKIES 

NORTHWEST ROCKY MOUNTAIN WASHINGTON, D.C. INTERNATIONAL 

January 5, 2016 

Re: EPA Complaint No. 11R-14-R4: Opposition to National Pork Producers 
Council Request to Intervene 

Dear Ms. Golightly-Howell: 

We write on behalf of Complainants North Carolina Environmental Justice Network 
("NCEJN"), Rural Empowerment Association for Community Help ("REACH"), and 
Waterkeeper Alliance, Inc., in response to the December 18, 2015 "National Pork Producers 
Council and North Carolina Pork Council Motion to Intervene in Administrative Complaint l 1R-
14-R4 Proceedings." 

We strongly object to the improper and unprecedented attempt by the National Pork 
Producers Council and North Carolina Pork Council (collectively, "Pork Councils") to intrude in 
this administrative process and urge you to reject their request in a timely way. The Pork 
Councils' self-styled "motion to intervene" is not proper under any legal authority. 

EPA's regulations implementing Title VI of the Civil Rights Act of 1964, 40 C.F.R. pt. 7, 
establish a process whereby complainants may initiate an investigation and EPA' s Office of 
Civil Rights ("OCR") may also conduct compliance reviews. 40 C.F.R. §§ 7.120, 7.115. The 
regulations contain provisions for notification of complainants and recipients - but afford no 
formal role for third-parties. See id. This process and the roles of complainants and recipients 
contemplated by the regulations are consistent with guidance provided by the Title VI Legal 
Manual issued by the Department of Justice: 

The Coordination Regulations require that Federal agencies establish procedures 
for the "prompt processing and disposition" of complaints of discrimination in 
federally funded programs. 28 C.F.R. § 42.408(a) .... Generally, by regulation, an 
agency will allow complainants 180 days to file a complaint, although the agency 
may exercise its discretion and accept a complaint filed later in time. See, e.g., 28 
C.F.R. § 42.107(b) .... An investigation customarily will include interviews of the 
complainant, the recipient's staff, and other witnesses; a review of the recipient's 
pertinent records, and potentially its facility(ies); and consideration of the 
evidence gathered and defenses asserted. If the agency finds no violation after an 
investigation, it must notify, in writing, the recipient and the complainant, of this 
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decision. See, e.g., 28 C.F.R. § 42.107(d)(2). If the agency believes there is 
adequate evidence to support a finding of noncompliance, the first course of 
action for the agency is to seek voluntary compliance by the recipient. See, e.g., 
28 C.F.R. § 42.107(d)(l). If the agency concludes that the matter cannot be 
resolved through voluntary negotiations, the agency must make a formal finding 
of noncompliance and seek enforcement, either through judicial action or 
administrative fund suspension. 

U.S. Dep't of Justice, Title VI Legal Manual ("Title VI Legal Manual") § X(C), available at 
http://www.justice.gov/crt/title-vi-legal-manual-O#C (last updated Aug. 6, 2015). While the Title 
VI Legal Manual contemplates the possibility that an agency may interview "other witnesses," 
there is no formal status accorded parties other than complainants and recipients. 

Indeed, though many aspects ofEPA's case management process have been in flux, EPA 
guidance documents do not afford a role for third-party interveners. See EPA, Title VI of the 
Civil Rights Act of 1964: Role of Complainants and Recipients in the Title VI Complaints and 
Resolution Process (2015), available at 
https://assets.documentcloud.org/documents/2178959/final-roles-of-complainants-and
recipients-issue.pdf; EPA, Interim Case Resolution Manual at 14 (2015) ("Interim Case 
Resolution Manual"), available at https://www.documentcloud.org/documents/2630278-epa
case-resolution-manual.html (describing roles of Complainants and Recipients). 

The Pork Councils have other more appropriate means at their disposal to inform an 
investigation and influence North Carolina Department of Environmental Quality ("DEQ") 
policy, and their suggestion that "due process" is implicated carries no weight. First, as the DOJ 
Legal Manual describes, the investigation into a claim under Title VI "will include interviews of 
the complainant, the recipient's staff, and other witnesses; a review of the recipient's pertinent 
records, and potentially its facility(ies ). " Title VI Legal Manual (emphasis added). Should EPA 
find that the Pork Councils or their members have relevant information to provide, it is within 
EPA's authority to interview or otherwise collect information from them. Moreover, the Pork 
Councils can continue to lobby DEQ throughout this process and in the event that DEQ issues 
any proposal to modify its policies and practices. Under state law, DEQ would also be required 
to comply with notice requirements should it seek to modify or revoke a general permit. 
N.C.G.S. § 143-215.l(b)(4)(c). Of course, the Pork Councils are also welcome to send relevant 
information to complainants so that we can take their positions into account.' 

It would be ironic, indeed, if EPA were to succumb to industry pressure to carve out a 
new role for so-called interveners, particularly given the limited role EPA has historically 

1 The Pork Councils' reliance on Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950), to prop up its 
request for intervention based on due process concerns reflects the weakness of their argument. This 1950 decision 
focused on the sufficiency of notice in the context of a judicial settlement of accounts where the final judicial decree 
would close off rights that trust beneficiaries would otherwise have. Id. at 655-66. The ways in which this case is 
inapposite are too numerous to detail: Mullane, for example, involved a judicial settlement, not ADR. Moreover, 
the outcome of the judicial settlement in Mullane was dispositive of interests, whereas the nature and terms of any 
agreement arising from ADR are speculative at this point, and should due process rights be implicated, DEQ will 
have the opportunity to comply with any applicable notice and comment requirements. 
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recognized for complainants in Title VI administrative actions. Perhaps most controversially, 
EPA referred to complainants as "tipsters" in a draft white paper entitled "Role of Complainants 
and Recipients in the Title VI Complains and Resolution Process," released on January 25, 2013: 

A Title VI complainant is not like a plaintiff in court. Rather, a complainant's role 
is more like that of a tipster, who reports what he or she believes is an act 
violating Title VI by an entity receiving federal financial assistance (the recipient) 
to the associated agency providing such assistance, in this case EPA. EPA is not 
in an adjudicatory role, evaluating evidence produced by opposing sides, but 
instead investigates allegations about its recipient, and reaches a conclusion 
regarding whether a violation of Title VI has occurred. 

EPA, Title VI of the Civil Rights Act of 1964: Role of Complainants and Recipients in the Title 
VI Complaints and Resolution Process at 1 (drft. 2013), available at 
http://cchealth.org/hazmat/hmc/pdf/2013-0208-Title-Vl-of-the-Civil-Rights-act-of-1964.pdf. Of 
course, complainants are not just "tipsters" but people who have been subject to exclusion or 
discrimination and are asserting their rights or groups representing those individuals. Indeed, 
comments submitted to EPA by community-based, regional and national groups in response to 
the January 25, 2013 white paper called for more meaningful engagement of complainants in the 
investigation and resolution processes: "EPA must meaningfully involve those suffering 
discrimination in the investigation of their complaints, including proactively involving them in 
the investigation, providing full and free access to documents, and providing the resources to 
even the playing field during Alternative Dispute Resolution ... " Comments on U.S. 
Environmental Protection Agency Draft Policy Papers.filed by California Rural Legal Assistance 
Foundation et al. at 22 (March 20, 2013), available at 
http://www.prrac.org/pdf/Title_ VI_Comments_2013-03-20.pdf Although EPA's recently 
released Interim Case Resolution Manual no longer refers to complainants as "tipsters," the role 
of complainants proposed by recently released Interim Case Resolution Manual remains 
circumscribed: 

An OCR complainant is not like a plaintiff in court. Rather, a complainant's role 
is to report what s/he believes is an act violating nondiscrimination statutes by an 
entity receiving federal financial assistance to the associated agency. The EPA is 
not in an adjudicatory role, evaluating evidence produced by opposing sides, but 
instead investigates allegations about its recipient, and reaches a conclusion 
regarding whether that recipient is in compliance with its civil rights obligations to 
the EPA. 

Interim Case Resolution Manual at 14. In this context, where the agency does not even 
recognize complainants and recipients as having equivalent status as parties in a judicial action, 
it is nonsensical to accord the Pork Council party status, with the rights and obligations of a 
"party." 

Finally, neither Title VI nor EPA' s implementing regulations provide authority for the 
Pork Council to have a role in the ADR process unless complainants and the recipient consent. 
Complainants filed their Title VI complaint against the North Carolina Department of 

3 



Environment and Natural Resources (now DEQ) on September 3, 2014. That Complaint, 11R-
14-R4, was accepted for investigation by OCR on February 20, 2015. In March 2015, 
Complainants and DEQ began the Alternative Dispute Resolution ("ADR") process with the 
assistance ofEPA's Conflict Prevention and Resolution Center. Our good faith participation in 
this process represents the culmination of years of effort by NCEJN, REACH and Waterkeeper 
to remedy the racially discriminatory of DEQ's permitting policies and, particularly, DEQ's 
decision to permit more than 2,000 swine facilities in eastern North Carolina without adequate 
protections for the health and welfare of already overburdened communities. Complainants 
agreed to participate in ADR under the terms established by EPA. Notwithstanding the Pork 
Councils' reliance on the 1998 Interim Guidance for Addressing Title VI Administrative 
Complaints Challenging Permits suggesting that OCR "may" seek participation from "others" in 
a resolution process, see National Pork Producers Council and North Carolina Pork Council 
Motion to Intervene in Administrative Complaint 11R-14-R4 Proceedings at 3 (filed Dec. 18, 
2015), the following description of the ADR process offered by EPA's Interim Case Resolution 
Manual is consistent with the information provided by EPA through the process: 

EPA OCR's Alternative Dispute Resolution (ADR) process involves the formal 
mediation of a complaint or complaint allegations between the complainant and 
recipient, through the use of a professionally trained mediator.. . . As appropriate, 
the EPA may offer the complainant and the recipient an opportunity to engage in 
the ADR process at any stage in the complaint process .... 

Interim Case Resolution Manual at 20 (emphasis added). The process is voluntary, and absent 
mutual agreement by the parties - which has certainly not occurred here - the Pork Councils 
have no seat at the table. 

Complainants further urge EPA to reject the Pork Councils ' request quickly and to ensure 
that it does not result in any delay of the January 13-14 mediation. Throughout last spring and 
summer, we worked with DEQ and William Hall to select a mediator. During the first week of 
September 2015, DEQ and the Complainants agreed to work with Michael Lewis as mediator, 
and since that time have engaged in several preliminary conferences with Mr. Lewis to reach 
agreement on the mediation terms and conditions. We rescheduled the mediation from early 
December 2015 to accommodate conflicts in DEQ counsel's schedule, and have been preparing 
to proceed with mediation on January 13-14, 2016. Our clients have already waited too long for 
vindication of their rights to be free from race discrimination as promised under Title VI. Given 
the timetable, we would appreciate your response to this letter this week so we can finalize travel 
plans and other arrangements for negotiations. To be clear, complainants do not consent to the 
participation of the Pork Councils in the mediation. 

One other issue bears mention. Pursuant to our conversations with Mr. Hall and initial 
discussions with Michael Lewis, the fact that Complainants and Respondent were participating 
in the ADR process was to remain confidential. Complainants have raised concerns about the 
scope of confidentiality and on multiple occasions suggested that confidentiality extend only to 
the content of mediation and not the fact that the parties are engaging in ADR. It was our 
understanding that this was an issue that would be on the table when we began mediation. It was 
not until Friday, December l 81

h - the rune day that we received the letter from the Pork 
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Councils - that we heard from Michael Lewis that we were no longer bound to keep the fact of 
mediation confidential. 

The Pork Council's intrusion into our long-awaited ADR negotiations represent a breach 
of the confidentiality agreement between counsel, our clients and DEQ or, in the alternative, 
miscommunication by EPA to those involved in this process. We are troubled by this breach: 
complainants complied with EPA and Michael Lewis's requests that we maintain secrecy despite 
our interests in providing information to community-based stakeholders. The Pork Councils' 
knowledge of the ADR process raises serious questions about the ground rules for this process 
and whether both sides will play by the rules. 

In sum, we strongly oppose the Pork Councils' ungrounded request to "intervene" in the 
administrative complaint and ADR process. Please feel free to reach me or our co-counsel at the 
UNC Center for Civil Rights, Elizabeth Haddix, to discuss this matter. We look forward to 
hearing back from you in the coming days. 

CC: Naeema Muhammed, NCEJN 
Devon Hall, REACH 

Sincerely 

Marianne Engelman Lado 
Senior Staff Attorney 
Earth justice 
212 845-7393 
mengelmanlado@earthjustice.org 

Elizabeth Haddix 
Senior Staff Attorney 
UNC Center for Civil Rights 
919 445-0176 
emhaddix@unc.edu 

Gray Jernigan, Larry Baldwin, Waterkeeper Alliance, Inc. 
Sam Hayes, General Counsel, NC DEQ 
Michael Lewis. Mediator 
Jeryl Covington, EPA 
Gerald Yamada, Thomas R. Brugato, Covington & Burling LLP 
Benne C. Hutson, Eugene E. Matthews, III, Christopher E. Trible, 
Mcguire Woods LLP 
Michael Formica, NPPC 
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