

ȱ
ViaȱEmailȱandȱFedȬExȱ
Julyȱ11,ȱ2016ȱ
ȱ
ȱ
LilianȱDorka,ȱDeputyȱDirector,ȱActingȱAssistantȱDirectorȱ
OfficeȱofȱCivilȱRightsȱ
U.S.ȱEnvironmentalȱProtectionȱAgencyȱȱ
1200ȱPennsylvaniaȱAvenue,ȱN.W.ȱ
MailȱCodeȱ1201ȬAȱ
Washington,ȱDCȱȱ20460ȱ
ȱ
Re:ȱȱȱ TitleȱVIȱCivilȱRightsȱComplaintȱandȱPetitionȱforȱReliefȱorȱSanctionȱbyȱNorthȱ
CarolinaȱEnvironmentalȱJusticeȱNetwork,ȱREACH,ȱandȱWaterkeeperȱAlliance,ȱ
Inc.,ȱAgainstȱNorthȱCarolinaȱDepartmentȱofȱEnvironmentalȱQualityȱ(EPAȱOCRȱ
FileȱNo.ȱ11RȬ14ȬR4):ȱȱIntimidationȱ
ȱ
DearȱInterimȱDirectorȱDorka,ȱ
ȱ
ThisȱletterȱisȱintendedȱtoȱrequestȱthatȱtheȱOfficeȱofȱCivilȱRightsȱ(“OCR”)ȱinvestigateȱaȱclaimȱthatȱ
theȱNorthȱCarolinaȱDepartmentȱofȱEnvironmentalȱQualityȱ(“DEQ”),ȱdirectlyȱandȱthroughȱtheȱ
actionsȱofȱtheȱNorthȱCarolinaȱPorkȱCouncilȱandȱNationalȱPorkȱProducersȱCouncilȱ(“Porkȱ
Councils”)ȱhaveȱengagedȱinȱandȱfailedȱtoȱprotectȱComplainantsȱfromȱintimidation,ȱwhichȱisȱ
prohibitedȱbyȱTitleȱVIȱandȱEPAȱregulations,ȱ40ȱC.F.R.ȱ§ȱ7.100.ȱȱMembersȱofȱaffectedȱcommunitiesȱ
inȱEasternȱNorthȱCarolinaȱhaveȱlongȱbeenȱsubjectȱtoȱanȱatmosphereȱofȱintimidationȱbyȱswineȱ
facilityȱoperators,ȱtradeȱassociationsȱsuchȱasȱtheȱPorkȱCouncilsȱand,ȱultimately,ȱDEQ,ȱformerlyȱ
theȱNorthȱCarolinaȱDepartmentȱofȱEnvironmentȱandȱNaturalȱResourcesȱ(“DENR”),ȱbyȱitsȱ
actionsȱandȱinaction.ȱȱTheȱmostȱrecentȱspecificȱincidentȱoccurredȱonȱJanuaryȱ13,ȱ2016,ȱwhen,ȱ
apparentlyȱatȱDEQ’sȱinvitationȱandȱwithȱnoȱnoticeȱtoȱNorthȱCarolinaȱEnvironmentalȱJusticeȱ
Networkȱ(“EJȱNetwork”),ȱRuralȱEmpowermentȱAssociationȱforȱCommunityȱHelpȱ(“REACH”)ȱ
andȱWaterkeeperȱAlliance,ȱInc.ȱ(collectively,ȱ“Complainants”),ȱrepresentativesȱofȱtheȱPorkȱ
CouncilsȱshowedȱupȱatȱtheȱfirstȱsessionȱofȱconfidentialȱmediationȱbetweenȱComplainantsȱandȱ
DEQ.ȱGivenȱComplainants’ȱclearȱoppositionȱtoȱtheȱPorkȱCouncils’ȱparticipationȱinȱmediationȱ
andȱtheȱmannerȱinȱwhichȱbothȱtheȱPorkȱCouncils’ȱrepresentativesȱandȱDEQȱbehaved,ȱtheseȱ
actionsȱcouldȱonlyȱhaveȱbeenȱintendedȱtoȱintimidate.ȱȱWeȱaskȱthatȱOCRȱimmediatelyȱensureȱthatȱ
DEQȱputȱintoȱplaceȱmeasuresȱtoȱprotectȱagainstȱintimidationȱinȱitsȱpermittingȱprogram,ȱ
consistentȱwithȱDEQ’sȱobligationsȱpursuantȱtoȱ40ȱC.F.R.ȱ§ȱ7.35(a),ȱandȱthatȱOCRȱfullyȱinvestigateȱ
theȱspecificȱincidentȱofȱintimidationȱonȱJanuaryȱ13,ȱ2016ȱdescribedȱinȱthisȱletter.ȱ
ȱ
Weȱbringȱthisȱintimidatingȱconductȱtoȱyourȱattentionȱforȱtwoȱreasons.ȱȱFirst,ȱthisȱisȱfurtherȱ
evidenceȱofȱDEQ’sȱinabilityȱorȱunwillingnessȱtoȱaddressȱcivilȱrightsȱcomplaintsȱandȱtoȱensureȱ
thatȱmembersȱofȱtheȱpublicȱareȱableȱtoȱraiseȱthoseȱconcernsȱsafely.ȱȱȱ
ȱ
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ȱ
Second,ȱintimidationȱisȱprohibitedȱbyȱTitleȱVIȱandȱEPAȱregulations.ȱSeeȱ40ȱC.F.R.ȱ§ȱ7.100.ȱȱWeȱ
requestȱthatȱOCRȱinvestigateȱwhetherȱDEQȱhasȱviolatedȱTitleȱVIȱandȱitsȱregulations,ȱwhichȱ
establishȱthatȱitȱisȱunlawfulȱforȱanyone—anȱapplicantȱforȱfederalȱfunds,ȱaȱrecipientȱofȱfederalȱ
funds,ȱorȱanȱ“otherȱperson”ȱ—toȱ“intimidate,ȱthreaten,ȱcoerce,ȱorȱdiscriminateȱagainstȱanyȱ
individualȱorȱgroup”ȱforȱopposingȱdiscriminatoryȱconductȱorȱforȱparticipatingȱinȱaȱTitleȱVIȱ
process.ȱȱId.ȱȱIntimidationȱtacticsȱfacedȱbyȱcomplainantsȱinȱthisȱcaseȱhaveȱrisenȱtoȱthisȱlevel. 1ȱ
ȱ
TheȱimportanceȱofȱenforcingȱtheȱantiȬintimidationȱcomponentȱofȱEPA’sȱTitleȱVIȱregulationsȱ
cannotȱbeȱoverstated.ȱȱAsȱanȱAdministrativeȱLawȱJudgeȱatȱtheȱU.S.ȱDepartmentȱofȱEducationȱ
statedȱinȱanȱopinionȱupholdingȱtheȱDepartmentȱofȱEducation’sȱjurisdictionȱoverȱaȱretaliationȱ
claimȱassertedȱbyȱaȱcomplainantȱexercisingȱrightsȱunderȱTitleȱVI,ȱ
ȱ
IfȱOCRȱwereȱunableȱtoȱofferȱbroadȱprotectionȱtoȱindividualsȱwhoȱexerciseȱtheirȱ
rights…,ȱtheȱeffectivenessȱofȱtheȱstatuteȱandȱtheȱregulationsȱwouldȱbeȱseverelyȱ
hampered.ȱȱIndividualsȱwouldȱbeȱdiscouragedȱfromȱengagingȱinȱanyȱprotestȱ
activityȱaimedȱatȱencouragingȱvoluntaryȱcomplianceȱwithȱtheȱlaw.ȱȱPotentialȱ
complainantsȱmightȱbeȱintimidatedȱintoȱwithholdingȱinformationȱfromȱOCRȱorȱ
providingȱfalseȱinformationȱunderȱtheȱthreatȱofȱretaliation.ȱȱOCR’sȱenforcementȱ
processȱwouldȱbeȱcompromisedȱandȱaȱfullȱandȱfairȱinquiryȱintoȱanyȱallegedȱ
discriminatoryȱactivityȱcouldȱbeȱhampered.ȱ
ȱ
CapistranoȱUnifiedȱSch.ȱDist.,ȱ75ȱEd.ȱLawȱRep.ȱ1396,ȱ1420ȱ(Dep’tȱofȱEduc.ȱApr.ȱ30,ȱ1992).ȱ
ȱ
I.
EPAȱREGULATIONSȱPROHIBITȱINTIMIDATINGȱCONDUCT.ȱ
EPA’sȱTitleȱVIȱregulationsȱexplicitlyȱprohibitȱintimidation:2ȱ
ȱ
Intimidationȱandȱretaliationȱprohibitedȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
1

ȱComplainantsȱfocusȱthisȱletterȱonȱtheȱprimaȱfacieȱcaseȱagainstȱDEQ,ȱwhichȱhasȱengagedȱinȱactsȱofȱ
intimidationȱdirectlyȱandȱ“throughȱcontractual,ȱlicensing,ȱandȱotherȱarrangements.”ȱȱSeeȱ40ȱC.F.R.ȱ§ȱ7.35ȱ
(a)ȱ(prohibitingȱdiscriminationȱ“directlyȱorȱthroughȱcontractual,ȱlicensing,ȱorȱotherȱarrangements”).ȱȱ
EPA’sȱregulationsȱalsoȱprohibitȱintimidationȱbyȱ“otherȱpersons,”ȱsuchȱasȱtheȱPorkȱCouncils,ȱwhereȱsuchȱ
intimidationȱinterferesȱwithȱtheȱexerciseȱofȱrightsȱunderȱTitleȱVIȱandȱEPAȱregulations.ȱȱId.ȱ§ȱ7.100.ȱȱEPA’sȱ
regulationsȱspecificallyȱforbidȱintimidationȱbyȱanyȱpersonȱagainstȱindividualsȱorȱgroupsȱthatȱhaveȱ“filedȱaȱ
complaint,”ȱtestifiedȱorȱ“participatedȱinȱanyȱwayȱinȱanȱinvestigation,ȱproceedingȱorȱhearing”ȱtoȱenforceȱ
TitleȱVIȱandȱitsȱregulations,ȱorȱthatȱhaveȱotherwiseȱ“opposedȱanyȱpracticeȱmadeȱunlawful”ȱbyȱEPA’sȱTitleȱ
VIȱregulations.ȱȱId.ȱ§ȱ7.100(b).ȱȱDEQȱcannotȱevadeȱreviewȱbyȱpointingȱtoȱtheȱinvolvementȱofȱthirdȱpartiesȱ
inȱtheȱintimidatingȱandȱretaliatoryȱconduct.ȱ
2
ȱEPA’sȱregulationsȱprohibitȱbothȱ“intimidation”ȱandȱ“retaliation”,ȱwhichȱtogetherȱincludeȱintimidation,ȱ
threats,ȱcoercionȱandȱdiscrimination.ȱȱ40ȱC.F.R.ȱ§ȱ7.100.ȱȱTheȱallegationsȱhereinȱfocusȱonȱintimidatingȱ
conductȱ–ȱthatȱis,ȱactionsȱthatȱcauseȱpeopleȱtoȱbeȱafraidȱand/orȱactȱtoȱcompelȱorȱdeterȱprotectedȱactivities.ȱȱ
SeeȱMerriamȬWebster,ȱSimpleȱDefinitionȱofȱIntimidate,ȱhttp://www.merriamȬ
webster.com/dictionary/intimidateȱ(lastȱvisitedȱJulyȱ11,ȱ2016)ȱ(definingȱintimidateȱasȱ“toȱmakeȱ(someone)ȱ
afraid”).ȱ
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ȱ
ȱ
Noȱapplicant,ȱrecipient,ȱnorȱotherȱpersonȱshallȱintimidate,ȱthreaten,ȱcoerce,ȱorȱ
discriminateȱagainstȱanyȱindividualȱorȱgroup,ȱeither:ȱ
(a)ȱForȱtheȱpurposeȱofȱinterferingȱwithȱanyȱrightȱorȱprivilegeȱguaranteedȱbyȱtheȱ
Actsȱorȱthisȱpart,ȱorȱ
(b)ȱBecauseȱtheȱindividualȱhasȱfiledȱaȱcomplaintȱorȱhasȱtestified,ȱassistedȱorȱ
participatedȱinȱanyȱwayȱinȱanȱinvestigation,ȱproceedingȱorȱhearingȱunderȱthisȱ
part,ȱorȱhasȱopposedȱanyȱpracticeȱmadeȱunlawfulȱbyȱthisȱregulation.ȱ
ȱ
40ȱC.F.R.ȱ§ȱ7.100.ȱȱMoreover,ȱTitleȱVIȱandȱitsȱregulationsȱestablishȱthatȱDEQȱcannotȱengageȱinȱ
prohibitedȱactivitiesȱsuchȱasȱintimidationȱ“directlyȱorȱthroughȱcontractual,ȱlicensing,ȱorȱotherȱ
arrangements….”ȱId.ȱ§ȱ7.35(a).3ȱȱȱ
ȱ
AsȱtheȱTitleȱVIȱLegalȱManualȱpublishedȱbyȱtheȱDepartmentȱofȱJusticeȱ(“DOJ”)ȱsetsȱforth,ȱ“[a]ȱ
complainantȱmayȱbringȱaȱretaliationȱclaimȱunderȱTitleȱVIȱorȱunderȱaȱTitleȱVIȱregulationȱthatȱ
prohibitsȱretaliation.”ȱȱDepartmentȱofȱJustice,ȱTitleȱVIȱLegalȱManualȱ§ȱVIII(C)ȱ(Retaliation),ȱ
availableȱatȱhttps://www.justice.gov/crt/titleȬviȬlegalȬmanual#Retaliationȱ(lastȱupdatedȱAug.ȱ6,ȱ
2015).ȱȱ
ȱ
Aȱprimaȱfacieȱcaseȱofȱprohibitedȱretaliationȱorȱintimidationȱincludesȱtheȱfollowingȱfourȱelements:ȱ
(1)ȱthatȱ[theȱcomplainant]ȱengagedȱinȱaȱprotectedȱactivity,ȱ(2)ȱthatȱtheȱrecipientȱ
knewȱofȱtheȱcomplainant’sȱprotectedȱactivity,ȱ(3)ȱthatȱtheȱrecipientȱtookȱsomeȱsortȱ
ofȱadverseȱactionȱagainstȱtheȱcomplainant,ȱandȱ(4)ȱthatȱthereȱwasȱaȱcausalȱ
connectionȱbetweenȱtheȱcomplainant’sȱprotectedȱactivityȱandȱtheȱrecipient’sȱ
adverseȱactions.ȱȱ
Id.,ȱcitingȱDavisȱv.ȱHalpern,ȱ768ȱF.ȱSupp.ȱ968,ȱ985ȱ(E.D.N.Y.ȱ1991)ȱ(Defendant’sȱsummaryȱ
judgmentȱmotionȱtoȱdismissȱTitleȱVIȱretaliationȱclaimȱdeniedȱbecauseȱplaintiffȱestablishedȱ
evidenceȱofȱprimaȱfacieȱcase).ȱ
Inȱthisȱcase,ȱComplainantsȱfiledȱaȱcomplaintȱunderȱTitleȱVIȱofȱtheȱCivilȱRightsȱActȱofȱ1964ȱandȱ
EPAȱregulations,ȱaȱprotectedȱactivityȱpursuantȱtoȱ40ȱC.F.R.ȱ§ȱ7.100ȱ(a)ȱandȱ(b).ȱȱFollowingȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
3

ȱEffectiveȱJanuaryȱ23,ȱ2013,ȱEPAȱhasȱrequiredȱthatȱgrantȱrecipients,ȱincludingȱDEQ,ȱacknowledgeȱthatȱ
theyȱhaveȱ“anȱaffirmativeȱobligationȱtoȱimplementȱeffectiveȱTitleȱVIȱcomplianceȱprograms.”ȱȱU.S.ȱEnvtl.ȱ
Prot.ȱAgency,ȱCivilȱRightsȱObligationsȱatȱ2ȱ(Jan.ȱ25,ȱ2013),ȱavailableȱatȱhttp://www.enviroȬ
lawyer.com/Civil_Rights_Obligations.pdf.ȱȱAnyȱeffectiveȱcomplianceȱprogramȱmustȱincludeȱmeasuresȱtoȱ
identify,ȱpreventȱandȱresolveȱinterferenceȱwithȱtheȱexerciseȱofȱrightsȱunderȱTitleȱVIȱandȱEPAȱregulations.ȱȱ
RecipientsȱsuchȱasȱDEQȱmustȱfurtherȱ“beȱpreparedȱtoȱdemonstrateȱtoȱEPAȱthatȱsuchȱcomplianceȱ
programsȱexistȱandȱareȱbeingȱimplementedȱorȱtoȱotherwiseȱdemonstrateȱhowȱ[they]ȱ[are]ȱmeetingȱ[their]ȱ
TitleȱVIȱobligations.”ȱȱId.ȱ
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acceptanceȱofȱtheȱComplaint,ȱComplainantsȱexploredȱandȱthenȱengagedȱinȱvoluntaryȱ
AlternativeȱDisputeȱResolutionȱ(ADR),ȱfromȱapproximatelyȱMarchȱ2015,ȱwhenȱComplainantsȱ
andȱDEQȱagreedȱtoȱADR,ȱuntilȱMarchȱ2016.ȱȱTheȱComplainantsȱhaveȱalsoȱassistedȱinȱtheȱ
investigationȱbyȱprovidingȱdeclarationsȱandȱsupplementaryȱmaterial.ȱAllȱofȱtheseȱstepsȱ
constituteȱprotectedȱactivity.ȱ
ThereȱisȱnoȱdoubtȱthatȱbothȱDEQȱandȱtheȱPorkȱCouncilsȱhadȱactualȱknowledgeȱofȱtheȱprotectedȱ
activity:ȱȱcomplainantsȱsentȱDEQȱaȱcopyȱofȱtheȱComplaintȱonȱorȱaboutȱSeptemberȱ3,ȱ2014,ȱandȱ
theȱPorkȱCouncilsȱfiledȱpapersȱonȱDecemberȱ18,ȱ2015ȱseekingȱtoȱinterveneȱinȱtheȱinvestigationȱ
andȱmediation.ȱȱSeeȱLetterȱfromȱThomasȱBrugatoȱ&ȱBenneȱC.ȱHutson,ȱonȱbehalfȱofȱPorkȱ
Councils,ȱtoȱVelvetaȱGolightlyȬHowell,ȱDir.,ȱEPAȱOCRȱ(Dec.ȱ18,ȱ2015),ȱattachedȱheretoȱasȱEx.ȱ1;ȱ
seeȱalsoȱLetterȱfromȱThomasȱBrugatoȱ&ȱBenneȱC.ȱHuston,ȱonȱbehalfȱofȱPorkȱCouncils,ȱtoȱVelvetaȱ
GolightlyȬHowell,ȱDir.,ȱEPAȱOCRȱ(Feb.ȱ19,ȱ2016),ȱattachedȱheretoȱasȱEx.ȱ2.ȱȱȱ
DEQȱandȱtheȱPorkȱCouncilsȱengagedȱinȱactsȱofȱintimidation,ȱseeȱinfraȱatȱII,ȱandȱinterferedȱwithȱ
theȱexerciseȱofȱComplainants’ȱrights.ȱȱȱȱ
Finally,ȱthereȱisȱclearlyȱaȱcausalȱconnectionȱbetweenȱtheȱassertionȱofȱrightsȱbyȱComplainantsȱandȱ
theȱactsȱofȱintimidationȱbyȱDEQȱandȱtheȱPorkȱCouncils;ȱindeed,ȱtheȱPorkȱCouncils’ȱsurpriseȱ
intrusionȱintoȱADRȱonȱJanuaryȱ13,ȱ2016,ȱwithȱtheȱapprovalȱofȱDEQ,ȱcausedȱComplainantsȱfearȱ
andȱisȱinextricablyȱintertwinedȱwithȱthisȱassertionȱofȱrights.ȱȱTheȱDEQȱandȱPorkȱCouncils’ȱ
actionsȱonȱJanuaryȱ13,ȱ2016ȱmadeȱclearȱtoȱComplainantsȱthatȱtheȱagencyȱobligatedȱtoȱprotectȱ
theirȱcommunitiesȱandȱtheȱenvironmentȱfromȱtheȱindustry’sȱadverseȱimpactsȱhasȱandȱwillȱ
continueȱtoȱforsakeȱthoseȱobligationsȱforȱtheȱindustry’sȱinterests.ȱȱWithoutȱconsequenceȱfromȱ
EPA,ȱthoseȱactionsȱundermineȱtheȱassertionȱofȱrightsȱ(includingȱthroughȱtheȱADRȱprocess).ȱ
TheȱremainderȱofȱthisȱletterȱwillȱsummarizeȱDEQ’sȱaffirmativeȱinvolvementȱinȱintimidatingȱactsȱ
onȱJanuaryȱ13,ȱ2016ȱasȱwellȱasȱitsȱresponsibilityȱforȱthoseȱactsȱbasedȱonȱDEQ’sȱfailureȱtoȱmaintainȱ
aȱprogramȱthatȱprotectsȱComplainantsȱfromȱinterferenceȱinȱtheȱexerciseȱofȱtheirȱrights.ȱȱTheȱ
letterȱwillȱthenȱofferȱbackgroundȱinformationȱaboutȱtheȱcontextȱforȱtheseȱeventsȱ–ȱthatȱis,ȱtheȱ
intimidatingȱatmosphereȱinȱEasternȱNorthȱCarolina,ȱwhichȱhasȱbeenȱexacerbatedȱoverȱtimeȱbyȱ
DEQ’sȱlongȬstandingȱfailureȱtoȱtakeȱeffectiveȱactionȱtoȱprotectȱtheȱrightsȱofȱcommunityȱ
members.ȱ
II.

JANUARYȱ13,ȱ2016ȱINTIMIDATIONȱBYȱDEQȱDIRECTLYȱANDȱTHROUGHȱITSȱ
CONTRACTING,ȱLICENSINGȱANDȱOTHERȱARRANGEMENTS.ȱ

InȱMarchȱ2015,ȱComplainantsȱagreedȱvoluntarilyȱtoȱparticipateȱinȱADRȱwithȱDEQ,ȱinȱanȱattemptȱ
toȱresolveȱtheȱissuesȱraisedȱinȱtheirȱComplaint.ȱȱItȱwasȱComplainants’ȱunderstandingȱthatȱtheȱ
ADRȱprocessȱwasȱconfidentialȱandȱthatȱevenȱtheȱconversationsȱinvolvedȱinȱtheȱconveningȱ
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ȱ
processȱwereȱconfidentialȱinȱaccordanceȱwithȱtheȱAdministrativeȱDisputeȱResolutionȱProcessȱ
Actȱofȱ1996,ȱ5ȱU.S.C.ȱ§ȱ574.4ȱȱEPA’sȱownȱwebsiteȱdescribesȱconfidentialityȱinȱADRȱasȱaȱ
“proceduralȱsafeguard”ȱtoȱprotectȱtheȱinterestsȱofȱparticipantsȱinȱaȱTitleȱVIȱcomplaintȱȱEPA,ȱ
FrequentlyȱAskedȱQuestionsȱaboutȱtheȱUseȱofȱAlternativeȱDisputeȱResolutionȱinȱResolvingȱTitleȱ
VIȱComplaints,ȱhttps://www.epa.gov/ocr/frequentlyȬaskedȬquestionsȬaboutȬuseȬalternativeȬ
disputeȬresolutionȬresolvingȬtitleȬviȱ(lastȱupdatedȱFeb.ȱ19,ȱ2016).ȱȱTwoȱsectionsȱofȱthisȱdocumentȱ
areȱapplicable.ȱȱFirst,ȱinȱresponseȱtoȱtheȱquestionȱ“WhatȱproceduralȱsafeguardsȱexistȱinȱADR?”,ȱ
theȱFAQȱindicatesȱthatȱaȱmediatorȱworksȱwithȱtheȱpartiesȱtoȱestablishȱgroundȱrulesȱaboutȱ
confidentialityȱandȱotherȱissuesȱandȱthatȱallȱparticipantsȱinȱmediationȱmustȱabideȱbyȱtheȱgroundȱ
rules.ȱȱId.ȱȱSecond,ȱinȱresponseȱtoȱaȱquestionȱfocused,ȱparticularly,ȱonȱconfidentiality,ȱtheȱFAQȱ
states:ȱ
ȱ
ConfidentialityȱisȱaȱcriticalȱcomponentȱofȱsuccessfulȱADRȱprocesses.ȱȱ
Confidentialityȱprotectionsȱprovidedȱbyȱfederalȱandȱstateȱlawsȱallowȱtheȱ
participantsȱinȱtheȱADRȱprocessȱtoȱfreelyȱengageȱinȱcandid,ȱinformalȱdiscussionsȱ
aboutȱtheirȱinterestsȱtoȱreachȱtheȱbestȱpossibleȱresolution.ȱConfidentialityȱallowsȱ
participantsȱtoȱspeakȱopenlyȱwithoutȱtheȱneedȱforȱposturingȱorȱfearȱthatȱ
statementsȱmadeȱduringȱanȱADRȱprocessȱwillȱbeȱusedȱagainstȱthemȱlater.ȱȱAtȱtheȱ
sameȱtime,ȱtheȱpublicȱmayȱhaveȱanȱinterestȱinȱparticularȱTitleȱVIȱcomplaints.ȱȱ
Thus,ȱtheȱcomplainantȱandȱrecipientȱshouldȱworkȱwithȱtheirȱmediatorȱorȱ
facilitatorȱtoȱcraftȱrulesȱregardingȱconfidentialityȱinȱtheȱADRȱprocess….ȱ
ȱ
Id.ȱȱComplainantsȱhadȱstrongȱreservationsȱaboutȱkeepingȱtheȱfactȱofȱmediationȱconfidential,ȱ
givenȱthatȱComplainantsȱhaveȱpartners,ȱmembers,ȱconstituenciesȱandȱboardsȱtoȱwhichȱtheyȱareȱ
accountable.ȱȱSeeȱDeclarationȱofȱNaeemaȱMuhammadȱatȱ¶ 16ȱ(Juneȱ30,ȱ2016),ȱattachedȱheretoȱasȱ
Ex.ȱ3.ȱȱȱNonetheless,ȱComplainantsȱwereȱwillingȱtoȱabideȱbyȱtermsȱrequiringȱtheȱpartiesȱtoȱkeepȱ
bothȱtheȱfactȱandȱcontentȱofȱmediationȱconfidentialȱuntilȱtheȱfirstȱmediationȱsession,ȱwhenȱ
confidentialityȱcouldȱbeȱtheȱsubjectȱofȱdiscussionȱandȱnegotiation.ȱȱSeeȱid.ȱatȱ¶ 17.5ȱ
ȱ
OnȱDecemberȱ18,ȱ2015,ȱtheȱPorkȱCouncilsȱfiledȱpapersȱwithȱEPAȱseekingȱtoȱ“intervene”ȱinȱtheȱ
administrativeȱcomplaintȱfiledȱbyȱComplainantsȱand,ȱsurprisingly,ȱinȱtheȱmediation.ȱȱSeeȱEx.ȱ1.ȱȱ
ToȱComplainants’ȱknowledge,ȱneitherȱComplainantsȱnorȱtheȱmediatorȱinformedȱtheȱPorkȱ
CouncilsȱaboutȱtheȱmediationȱandȱitȱisȱlikelyȱthatȱDEQȱconveyedȱthisȱinformation.ȱȱToȱ
Complainants’ȱknowledge,ȱDEQȱdidȱnotȱrespondȱtoȱtheȱPorkȱCouncils’ȱrequestȱtoȱEPA,ȱbutȱ
ComplainantsȱsentȱaȱresponseȱtoȱEPAȱstronglyȱobjectingȱtoȱtheȱPorkȱCouncils’ȱattemptȱtoȱ
intrudeȱinȱtheȱadministrativeȱprocessȱandȱurgingȱEPAȱtoȱrejectȱtheirȱrequestȱinȱaȱtimelyȱway.ȱȱSeeȱ
LetterȱfromȱMarianneȱEngelmanȱLado,ȱSr.ȱStaffȱAtt’y,ȱEarthjusticeȱ&ȱElizabethȱHaddix,ȱSr.ȱStaffȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱSectionȱ574ȱofȱtheȱAdministrativeȱDisputeȱResolutionȱActȱofȱ1996ȱlimitsȱtheȱdisclosureȱofȱcommunicationȱ
byȱtheȱneutralȱtoȱaȱdispute,ȱasȱwellȱasȱbyȱtheȱparties.ȱȱInȱanyȱgivenȱmediation,ȱadditionalȱrestrictionsȱ
underȱstateȱlaw,ȱincludingȱthoseȱapplicableȱtoȱexecutiveȱagenciesȱwithinȱtheȱstate,ȱmayȱalsoȱapply.ȱ
5
ȱComplainantsȱseekȱOCRȱguidanceȱonȱtheȱavailabilityȱofȱaȱprocessȱforȱsubmittingȱevidenceȱfromȱtheȱADRȱ
processȱsupportingȱComplainants’ȱbeliefȱthatȱDEQȱwasȱawareȱthatȱtheȱPartiesȱwereȱunderȱanȱobligationȱtoȱ
keepȱbothȱtheȱfactȱandȱcontentȱofȱmediationȱconfidential.ȱ
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Att’y,ȱUniv.ȱofȱN.C.ȱCtr.ȱforȱCivilȱRights,ȱtoȱVelvetaȱGolightlyȬHowell,ȱDir.,ȱEPAȱOCRȱ(Jan.ȱ5,ȱ
2016),ȱattachedȱheretoȱasȱEx.ȱ4.ȱȱComplainantsȱexplicitlyȱrejectedȱparticipationȱbyȱtheȱPorkȱ
CouncilsȱinȱADR:ȱ
ȱ
[N]eitherȱTitleȱVIȱnorȱEPA’sȱimplementingȱregulationsȱprovideȱauthorityȱforȱtheȱ
PorkȱCouncilȱtoȱhaveȱaȱroleȱinȱtheȱADRȱprocessȱunlessȱcomplainantsȱandȱtheȱ
recipientȱconsent….ȱȱComplainantsȱagreedȱtoȱparticipateȱinȱADRȱunderȱtheȱtermsȱ
establishedȱbyȱEPA.ȱȱNotwithstandingȱtheȱPorkȱCouncils’ȱrelianceȱonȱtheȱ1998ȱ
InterimȱGuidanceȱforȱAddressingȱTitleȱVIȱAdministrativeȱComplaintsȱ
ChallengingȱPermitsȱsuggestingȱthatȱOCRȱ“may”ȱseekȱparticipationȱfromȱ
“others”ȱinȱaȱresolutionȱprocess…theȱfollowingȱdescriptionȱofȱtheȱADRȱprocessȱ
offeredȱbyȱEPA’sȱInterimȱCaseȱResolutionȱManualȱisȱconsistentȱwithȱtheȱ
informationȱprovidedȱbyȱEPAȱthroughȱtheȱprocess:ȱ
ȱ
EPAȱOCR’sȱAlternativeȱDisputeȱResolutionȱ(ADR)ȱprocessȱ
involvesȱtheȱformalȱmediationȱofȱaȱcomplaintȱorȱcomplaintȱ
allegationsȱbetweenȱtheȱcomplainantȱandȱrecipient,ȱthroughȱtheȱuseȱofȱ
aȱprofessionallyȱtrainedȱmediator….ȱȱAsȱappropriate,ȱtheȱEPAȱ
mayȱofferȱtheȱcomplainantȱandȱtheȱrecipientȱanȱopportunityȱtoȱ
engageȱinȱtheȱADRȱprocessȱatȱanyȱstageȱinȱtheȱcomplaintȱ
process….ȱ
ȱ
Theȱprocessȱisȱvoluntary,ȱandȱabsentȱmutualȱagreementȱbyȱtheȱpartiesȱ–ȱwhichȱ
hasȱcertainlyȱnotȱoccurredȱhereȱ–ȱtheȱPorkȱCouncilsȱhaveȱnoȱseatȱatȱtheȱtable.ȱ
ȱ
Ex.ȱ3ȱatȱ4ȱ(emphasesȱinȱoriginal).ȱȱInȱresponseȱtoȱyetȱanotherȱletterȱbriefȱbyȱtheȱPorkȱCouncilsȱ
sentȱtoȱEPA,ȱseeȱEx.ȱ2,ȱComplainantsȱreiteratedȱtheirȱunequivocalȱoppositionȱtoȱtheȱPorkȱ
Councils’ȱrequestȱforȱofficialȱstatusȱinȱtheȱadministrativeȱproceedingȱandȱADR.ȱȱLetterȱfromȱ
MarianneȱEngelmanȱLado,ȱEarthjusticeȱ&ȱElizabethȱHaddix,ȱUniv.ȱofȱN.C.ȱCtr.ȱonȱCivilȱRights,ȱ
toȱVelvetaȱGolightlyȬHowell,ȱDir.,ȱEPAȱOCRȱ(Jan.ȱ11,ȱ2016),ȱattachedȱheretoȱasȱEx.ȱ5.6ȱ
ȱ
TheȱPartiesȱandȱmediatorȱplannedȱtoȱmeetȱatȱtheȱofficesȱofȱtheȱUNCȱSchoolȱofȱLawȱCenterȱforȱ
CivilȱRightsȱ(“CCR”)ȱinȱChapelȱHill,ȱNorthȱCarolina,ȱonȱJanuaryȱ13,ȱ2016ȱforȱtwoȱdaysȱofȱ
negotiation.ȱȱRepresentativesȱforȱComplainantsȱincludedȱtheirȱattorneysȱandȱNaeemaȱ
MuhammadȱfromȱtheȱEJȱNetwork,ȱMelvinȱFeltonȱfromȱREACH,ȱandȱLarryȱBaldwinȱandȱGrayȱ
JerniganȱfromȱWaterkeeperȱAlliance.ȱȱOnȱinformationȱandȱbelief,ȱneitherȱtheȱPorkȱCouncilsȱnorȱ
DEQȱinformedȱComplainantsȱinȱadvanceȱthatȱtheȱPorkȱCouncilsȱknewȱtheȱtimeȱandȱplaceȱofȱ
ADR,ȱnorȱthatȱrepresentativesȱofȱtheȱPorkȱCouncilsȱplannedȱtoȱattend.ȱȱWhenȱComplainantsȱ
arrivedȱatȱtheȱCCRȱofficesȱȱforȱtheȱfirstȱmediationȱsessionȱonȱJanuaryȱ13th,ȱtheyȱlearnedȱthatȱ
representativesȱofȱtheȱPorkȱCouncilȱwereȱinȱtheȱparkingȱlot.ȱȱSeeȱDecl.ȱofȱNaeemaȱMuhammadȱatȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
6

ȱOCRȱrejectedȱtheȱPorkȱCouncils’ȱrequestȱforȱofficialȱstatusȱonȱJanuaryȱ15,ȱ2016.ȱȱLetterȱfromȱVelvetaȱ
GolightlyȬHowell,ȱDir.,ȱOCRȱtoȱGeraldȱYamadaȱetȱal.ȱ(Jan.ȱ15,ȱ2016).ȱ
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¶ 23.ȱȱTheirȱpresence,ȱasȱwellȱasȱtheȱlackȱofȱnotification,ȱwasȱanxietyȬproducingȱforȱ
Complainants.ȱȱMs.ȱMuhammadȱworried,ȱforȱexample,ȱaboutȱwhetherȱtheȱrepresentativesȱfromȱ
theȱPorkȱCouncilsȱmightȱbeȱgatheringȱinformationȱaboutȱtheȱidentitiesȱofȱparticipants.ȱȱId.ȱ¶ 24. ȱȱȱ
ȱ
Ultimately,ȱfiveȱrepresentativesȱfromȱtheȱPorkȱCouncilsȱcameȱintoȱtheȱbuildingȱ–ȱincludingȱ
BenneȱHutson,ȱanȱattorneyȱforȱtheȱNorthȱCarolinaȱPorkȱCouncilȱfromȱMcGuireȱWoods,ȱLLP,7ȱ
whoȱhadȱapparentlyȱtraveledȱfromȱCharlotte,ȱNorthȱCarolina,ȱforȱthisȱpurpose,ȱoneȱorȱtwoȱ
attorneysȱforȱtheȱNationalȱPorkȱProducersȱfromȱCovingtonȱ&ȱBurlingȱLLP,ȱwhoȱhadȱapparentlyȱ
traveledȱfromȱWashington,ȱD.C.,ȱMichaelȱFormica,ȱChiefȱEnvironmentalȱCounselȱforȱtheȱ
NationalȱPorkȱProducers,ȱwhoȱhadȱalsoȱapparentlyȱtraveledȱfromȱWashington,ȱD.C.,ȱandȱtwoȱ
otherȱrepresentatives,ȱandȱdemandedȱtoȱparticipateȱoverȱtheȱobjectionsȱofȱComplainants.8ȱȱ
RepresentativesȱofȱDEQȱadmonishedȱComplainantsȱaboutȱopposingȱtheirȱparticipationȱandȱ
arguedȱthatȱtheȱPorkȱCouncilsȱshouldȱbeȱincludedȱinȱtheȱmediationȱsession,ȱclearlyȱ
communicatingȱtoȱComplainantsȱthatȱtheyȱsupportedȱtheȱPorkȱCouncils’ȱengagement.ȱȱDecl.ȱofȱ
NaeemaȱMuhammadȱatȱ¶ 26;ȱseeȱalsoȱEx.ȱ2ȱatȱ1–2ȱ(referringȱtoȱ“NCDEQ’sȱstatementsȱtoȱtheȱ
mediatorȱinȱsupportȱofȱtheȱCouncils’ȱparticipation.”).ȱȱȱRepresentativesȱfromȱtheȱPorkȱCouncilsȱ
resistedȱrequestsȱbyȱcounselȱforȱComplainantsȱthatȱtheyȱleaveȱtheȱbuilding,ȱandȱinsteadȱaskedȱtoȱ
beȱseatedȱinȱaȱconferenceȱroom.ȱȱUltimately,ȱtheȱPorkȱCouncils’ȱintrusionȱdisruptedȱADR:ȱȱitȱ
delayedȱtheȱstartȱofȱADRȱbyȱnearlyȱtwoȱhoursȱandȱgeneratedȱanȱatmosphereȱofȱdistrust.ȱȱ
Moreover,ȱdespiteȱrequestsȱthatȱtheyȱleaveȱtheȱbuilding,ȱPorkȱCouncilȱrepresentativesȱremainedȱ
inȱtheȱhallwayȱasȱnegotiationsȱbegan,ȱallȱcountenancedȱbyȱDEQ.ȱȱSeeȱPhotographȱofȱPorkȱ
Councilȱrepresentativesȱ(Jan.ȱ13,ȱ2016),ȱattachedȱheretoȱasȱEx.ȱ6.ȱȱNeitherȱDEQȱnorȱtheȱPorkȱ
CouncilsȱhadȱanyȱbasisȱforȱbelievingȱthatȱComplainantsȱwouldȱallowȱtheȱPorkȱCouncilsȱtoȱ
participateȱvoluntarily,ȱandȱtheyȱshouldȱhaveȱknownȱthatȱtheȱsurpriseȱintrusionȱofȱtheȱPorkȱ
Councils’ȱrepresentativesȱwouldȱbeȱunwelcomeȱandȱintimidatingȱtoȱComplainants,ȱcreatingȱfearȱ
andȱuncertainty.ȱȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱBenneȱHutsonȱhasȱbeenȱinfluentialȱwithȱNorthȱCarolina’sȱstateȱlegislatureȱand,ȱparticularly,ȱatȱDEQ.ȱȱAȱ
bioȱappearingȱonȱtheȱMcGuireȱWoodsȱwebsiteȱprovidesȱinformationȱaboutȱhisȱleadingȱroleȱinȱtheȱstate’sȱ
environmentalȱregulatoryȱsystem:ȱ“Inȱ2012,ȱtheȱNorthȱCarolinaȱSpeakerȱofȱtheȱHouseȱappointedȱBenneȱtoȱ
theȱstate’sȱenvironmentalȱmanagementȱcommission,ȱwhichȱisȱresponsibleȱforȱallȱair,ȱwaterȱandȱwasteȱ
regulationsȱinȱtheȱstate.ȱInȱ2013,ȱGovernorȱPatȱMcCroryȱappointedȱBenneȱchairmanȱofȱtheȱcommission.ȱ
BenneȱservedȱonȱtheȱCommissionȱuntilȱJanuaryȱ2015.”ȱȱMcGuireWoods,ȱBenneȱC.ȱHuston,ȱ
https://www.mcguirewoods.com/People/H/BenneȬCȬHutson.aspx?pdf=1.ȱ
8ȱSeeȱEx.ȱ2ȱatȱ1ȱ(“ClientȱrepresentativesȱforȱeachȱCouncilȱasȱwellȱasȱoutsideȱcounselȱwereȱpresentȱandȱ
traveledȱsubstantialȱdistancesȱtoȱattend….”).ȱ
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III.

BACKGROUND:ȱȱAȱPERVASIVEȱATMOSPHEREȱOFȱINTIMIDATIONȱANDȱDEQ’Sȱ
HISTORICȱFAILUREȱTOȱPROTECTȱTHEȱRIGHTSȱOFȱTHEȱAFFECTEDȱ
POPULATIONȱINȱEASTERNȱNORTHȱCAROLINA.ȱ

TheȱJanuaryȱ13,ȱ2016ȱeventȱshouldȱbeȱviewedȱinȱitsȱcontext.ȱȱForȱyears,ȱresidentsȱofȱEasternȱ
NorthȱCarolinaȱhaveȱraisedȱconcernsȱaboutȱtheȱadverseȱimpactsȱofȱindustrialȱswineȱoperations,9ȱ
andȱmoreȱspecifically,ȱaboutȱtheȱdisparateȱimpactȱofȱtheseȱfacilitiesȱonȱtheȱbasisȱofȱraceȱandȱ
nationalȱorigin10ȱandȱtheȱatmosphereȱofȱintimidationȱthatȱhasȱservedȱasȱaȱbarrierȱforȱmembersȱofȱ
theȱcommunityȱtoȱassertȱtheirȱrights.ȱȱOverȱtheseȱmanyȱyearsȱandȱcontinuingȱtoȱtoday,ȱDEQȱhasȱ
failedȱtoȱtakeȱactionȱtoȱprotectȱcommunityȱmembersȱagainstȱretaliationȱorȱintimidation.ȱ
ȱ
Theȱcontextȱforȱraisingȱconcernsȱaboutȱintimidationȱisȱrelevant.ȱȱEasternȱNorthȱCarolina,ȱhomeȱ
toȱtheȱcountiesȱwhereȱtheȱdensityȱofȱhogȱoperationsȱisȱgreaterȱthanȱanywhereȱelseȱinȱtheȱUnitedȱ
States,ȱisȱalsoȱhomeȱtoȱaȱlargeȱpopulationȱthatȱhasȱhistoricallyȱbeenȱdisproportionatelyȱ
disenfranchisedȱandȱremainsȱdisproportionatelyȱlowȬincome.ȱȱȱ
ȱ
Indeed,ȱasȱDr.ȱSteveȱWingȱhasȱreflected,ȱthereȱisȱaȱstrongȱcorrelationȱbetweenȱtheȱlocationȱofȱ
industrialȱhogȱfarmsȱtoȱtheȱdensityȱofȱslaveȱpopulationsȱinȱtheȱ1860s.ȱȱSeeȱLauraȱOrlando,ȱTheȱ
LegacyȱofȱSlavery:ȱȱWhatȱInequalityȱandȱIndustrialȱHogȱOperationsȱHaveȱinȱCommon,ȱInȱTheseȱTimes,ȱ
Mayȱ19,ȱ2015,ȱhttp://inthesetimes.com/ruralȬamerica/entry/17771/whatȬindustrialȬhogȬ
operationsȬandȬinequalityȬhaveȬinȬcommon.ȱȱAsȱdescribedȱbyȱDr.ȱWing,ȱracialȱinjusticeȱandȱ
inequalityȱareȱcloselyȱassociatedȱwithȱtoday’sȱconditions:ȱ“Ifȱworkersȱandȱresidentsȱinȱruralȱ
communitiesȱthatȱareȱmostȱdirectlyȱimpactedȱhadȱbasicȱpoliticalȱandȱhumanȱrights,ȱindustrialȱ
agricultureȱwouldȱnotȱhaveȱdevelopedȱwithȱsuchȱdestructiveȱforceȱbecauseȱthoseȱaffectedȱbyȱitsȱ
sideȱeffectsȱwouldȱhaveȱbeenȱableȱtoȱprotectȱthemselves.”ȱȱId.ȱȱAccordingȱtoȱtheȱU.S.ȱCensus,ȱinȱ
DuplinȱCounty,ȱwhichȱboastsȱofȱmoreȱpigsȱperȱpersonȱthanȱanyȱotherȱcountyȱinȱtheȱcountry,ȱtheȱ
povertyȱrateȱexceedsȱ27%,ȱasȱcomparedȱtoȱ17.2%ȱforȱtheȱstateȱasȱaȱwhole.ȱȱSeeȱU.S.ȱCensusȱ
Bureau,ȱQuickFacts,ȱDuplinȱCounty,ȱNorthȱCarolina,ȱ
http://www.census.gov/quickfacts/table/IPE120214/37,37061,00ȱ(enterȱ“NorthȱCarolina”ȱandȱ
“DuplinȱCounty”ȱintoȱsearchȱbar,ȱfindȱ“IncomeȱandȱPoverty”ȱdata,ȱandȱ“Personsȱinȱpoverty,ȱ
percent”).ȱ
ȱ
Theȱatmosphereȱofȱintimidation,ȱwhichȱincludesȱfearȱofȱbothȱeconomicȱandȱphysicalȱharm,ȱhasȱ
beenȱpervasiveȱinȱareasȱsuchȱasȱDuplinȱCounty.ȱȱMurphyȬBrown,ȱaȱregionalȱpowerhouseȱinȱtheȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
9

ȱSee,ȱe.g.,ȱJobyȱWarrickȱ&ȱPatȱStith,ȱNorthȱCarolina’sȱBoomingȱHogȱIndustryȱisȱGeneratingȱTaxȱandȱRevenue.ȱȱ
ButȱSomeȱResidentsȱSayȱtheȱCostȱisȱTooȱHigh.ȱȱRaleighȱNewsȱ&ȱObserver,ȱFeb.ȱ24,ȱ1995ȱ(partȱofȱtheȱPulitzerȱ
PrizeȱwinningȱBossȱHogȱseriesȱonȱtheȱriseȱofȱtheȱindustrializedȱhogȱindustryȱinȱeasternȱNorthȱCarolina,ȱ
includingȱconcernsȱraisedȱbyȱpeopleȱwhoȱliveȱnearȱhogȱfacilities).ȱ
10
ȱSee,ȱe.g.,ȱNCEJN,ȱTheȱRestȱofȱtheȱStory,ȱavailableȱatȱhttp://ncejn.org/ȱ(interviewȱwithȱCindyȱWatson,ȱstateȱ
representativeȱ1995–1998,ȱwhoȱheardȱcommunityȱconcerns);ȱDeclarationȱofȱDevonȱHallȱ(Aug.ȱ30,ȱ2014),ȱatȱ
¶¶ȱȱ6—10,ȱoriginallyȱsubmittedȱwithȱComplaintȱandȱattachedȱheretoȱasȱEx.ȱ7ȱ(effortsȱbyȱREACHȱtoȱcreateȱ
opportunitiesȱforȱresidentsȱtoȱtestifyȱaboutȱtheȱimpactsȱofȱhogȱfarmsȱandȱengageȱinȱcollaborativeȱproblemȱ
solvingȱwithȱgovernmentȱandȱindustryȱrepresentativesȱfromȱ2005ȱtoȱtheȱpresent).ȱ
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porkȱandȱpoultryȱsectors,ȱisȱtheȱleadingȱemployerȱinȱtheȱcounty,ȱandȱtheȱanimalȱindustryȱ
accountsȱforȱthreeȱofȱtheȱtopȱfourȱemployers.ȱȱDuplinȱCounty,ȱMajorȱEmployers,ȱ
http://www.duplincountync.com/aboutDuplinCounty/majorEmployers.htmlȱ(lastȱaccessedȱJulyȱ
8,ȱ2016).ȱȱToȱciteȱbutȱaȱfewȱexamples,ȱVioletȱBranch,ȱaȱseventyȬyearȬoldȱAfricanȱAmericanȱ
residentȱofȱDuplinȱCounty,ȱpersonallyȱexperiencedȱintimidation.ȱȱMs.ȱBranchȱlivesȱwithinȱtwoȱ
milesȱofȱtenȱhogȱfacilities.ȱȱThoughȱherȱfamilyȱhadȱhogsȱwhenȱsheȱwasȱgrowingȱupȱinȱtheȱregion,ȱ
theȱimpactȱofȱindustrialȱhogȱfacilitiesȱhasȱadverselyȱaffectedȱherȱlife.ȱȱAtȱoneȱpointȱherȱwaterȱwasȱ
testedȱandȱsheȱwasȱtoldȱbyȱaȱstateȱagencyȱtoȱstopȱdrinkingȱtheȱwater.ȱȱAfterȱherȱwaterȱwasȱ
tested,ȱhowever,ȱoneȱofȱtheȱhogȱfamersȱlivingȱnearȱherȱfoundȱoutȱaboutȱtheȱresults.ȱȱSheȱcouldn’tȱ
beȱsureȱwhoȱtoldȱtheȱfamerȱaboutȱtheȱtests,ȱbut,ȱasȱMs.ȱBranchȱstated,ȱ“[T]hatȱfarmerȱcameȱbackȱ
withȱtheirȱindustryȱspokespersonȱandȱaskedȱmeȱaȱlotȱofȱquestionsȱasȱifȱtheyȱwereȱtryingȱtoȱmakeȱ
itȱseemȱlikeȱIȱwasȱoutȱtoȱgetȱtheȱhogȱfarmer.”ȱȱDeclarationȱofȱViolentȱBranchȱ(Sept.ȱ2,ȱ2014),ȱatȱ¶
7,ȱoriginallyȱsubmittedȱwithȱComplaintȱandȱattachedȱheretoȱasȱEx.ȱ8.ȱȱMs.ȱBranchȱdescribesȱ
beingȱupsetȱandȱfeelingȱvulnerable.ȱȱSheȱdescribesȱfeelingȱlikeȱtheȱmenȱwereȱ“tryingȱtoȱtakeȱ
advantage”ȱofȱher.ȱȱId.ȱ
ȱ
Anotherȱcommunityȱmember,ȱElsieȱHerring,ȱalsoȱrecountsȱtheȱfutilityȱofȱfilingȱcomplaintsȱwithȱ
DEQȱandȱretaliationȱbyȱtheȱgrowerȱwhoseȱsprayfieldsȱabuttedȱtheȱHerringȱfamilyȱproperty.ȱȱ
DeclarationȱofȱElsieȱHerringȱ(Apr.ȱ18,ȱ2014),ȱatȱ¶¶ȱ15–20,ȱoriginallyȱsubmittedȱwithȱComplaintȱ
andȱattachedȱheretoȱasȱEx.ȱ9.ȱȱMs.ȱHerringȱreceivedȱaȱletterȱfromȱaȱlawyerȱassociatedȱwithȱtheȱ
hogȱindustryȱthreateningȱherȱwithȱjailȱtimeȱifȱsheȱcontinuedȱtoȱcomplain,ȱandȱsheȱandȱherȱ
motherȱwereȱsubjectȱtoȱthreatsȱofȱphysicalȱviolence.ȱȱId. ¶¶ 17–18;ȱseeȱalsoȱN.C.ȱEnvtl.ȱJusticeȱ
Network,ȱ…TheȱRestȱofȱtheȱStory:ȱȱCorporateȱHogȱProductionȱinȱNorthȱCarolinaȱatȱ4:40,ȱYouTubeȱ
(Jan.ȱ9,ȱ2013),ȱhttps://www.youtube.com/watch?v=ReMXawj4oK8ȱ(intimidationȱandȱharassmentȱ
ofȱHerringȱfamily,ȱincludingȱaȱthreatȱthatȱifȱElsieȱHerringȱcontinuedȱtoȱcomplain,ȱtheȱgrowerȱ
wouldȱsueȱher,ȱthatȱtheȱgrowerȱviolentlyȱshookȱherȱelderlyȱmother,ȱandȱthatȱtheȱgrowerȱblockedȱ
herȱcarȱonȱtheȱroad);ȱSteveȱWing,ȱSocialȱResponsibilityȱandȱResearchȱEthicsȱinȱCommunityȬDrivenȱ
StudiesȱofȱIndustrializedȱHogȱProduction,ȱ110ȱEnvtl.ȱHealthȱPersp.ȱ437,ȱ443ȱ(2002),ȱattachedȱheretoȱ
asȱEx.ȱ10ȱ(referencingȱWilmingtonȱStarȱreportȱthatȱtwoȱDuplinȱCountyȱresidentsȱwhoȱpubliclyȱ
opposedȱindustrialȱhogȱproductionȱbecameȱconcernedȱaboutȱtheirȱjobsȱwhenȱMurphyȱFarmsȱ
representativesȱcontactedȱtheirȱsupervisors).ȱ
ȱ
Notably,ȱinformationȱreleasedȱbyȱMurphyȬBrown,ȱLLCȱinȱdiscoveryȱinȱaȱnuisanceȱlawsuit,ȱGillisȱ
v.ȱMurphyȬBrown,ȱLLC,ȱNo.ȱ7:14ȬCVȬ00185ȬBRȱ(E.D.N.C.ȱThirdȱAmendedȱComplaintȱfiledȱJulyȱ3,ȱ
2015),ȱdemonstratesȱthatȱMs.ȱBranchȱandȱMs.ȱHerringȱcontinueȱtoȱbeȱtargetedȱinȱsomeȱmannerȱ
forȱattentionȱbyȱMurphyȬBrown.ȱȱSeeȱEȬmailȱfromȱGaryȱPearce,ȱtoȱKeiraȱLombardo,ȱSeniorȱViceȱ
PresidentȱofȱCorporateȱAffairs,ȱSmithfieldȱFoods,ȱInc.,ȱetȱal.(Aug.ȱ24,ȱ2015,ȱ2:58ȱPM),ȱattachedȱ
heretoȱasȱEx.ȱ11ȱ(listingȱ“Branch/Herringȱinfoȱandȱstrategy”ȱonȱagendaȱforȱcallȱwithȱ
representativesȱfromȱSmithfield,ȱtheȱNorthȱCarolinaȱPorkȱCouncil,ȱandȱNorthȱCarolinaȱFarmȱ
Families).ȱ
ȱ
NaeemaȱMuhammad,ȱCommunityȱOrganizerȱandȱActingȱDirectorȱofȱtheȱEJȱNetworkȱdescribesȱ
theȱintimidatingȱatmosphereȱinȱwhichȱcommunityȱmembersȱliveȱandȱwork,ȱ“whichȱmakesȱitȱ
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moreȱdifficultȱtoȱspeakȱupȱaboutȱtheȱproblemsȱtheyȱface.”ȱȱDecl.ȱofȱNaeemaȱMuhammadȱatȱ¶ȱ4.ȱȱ
Givenȱtheȱweaknessȱofȱtheȱlocalȱeconomyȱandȱrelianceȱofȱfamiliesȱonȱtheȱanimalȱindustry,ȱMs.ȱ
Muhammadȱbelievesȱthatȱ“peopleȱinȱtheȱcommunityȱareȱworriedȱthatȱifȱtheyȱspeakȱout,ȱtheirȱ
familyȱmembersȱmayȱloseȱtheirȱjobs.”ȱȱIdȱ¶ȱ5.ȱȱToȱMs.ȱMuhammad,ȱtheȱhistoryȱofȱracialȱ
intimidationȱandȱoppressionȱinȱEasternȱNorthȱCarolinaȱhasȱaȱcontinuingȱeffectȱonȱrelationsȱandȱ
powerȱinȱtheȱcommunityȱtoday,ȱandȱ“itȱremainsȱhardȱforȱAfricanȱAmericansȱtoȱspeakȱout,ȱ
particularlyȱinȱlowȬincomeȱcommunities.”ȱȱId.ȱ¶ȱ6.ȱȱOverȱtime,ȱofficialsȱfromȱDENRȱandȱnowȱ
DEQȱattendedȱmeetingsȱpulledȱtogetherȱbyȱREACHȱandȱbyȱtheȱEJȱNetwork,ȱwhichȱMs.ȱ
Muhammadȱalsoȱattended,ȱandȱheardȱcomplaintsȱbothȱaboutȱtheȱimpactsȱofȱindustrialȱhogȱ
operationsȱandȱtheȱatmosphereȱofȱintimidation.ȱȱToȱherȱknowledge,ȱDEQȱfailedȱtoȱtakeȱanyȱ
actionȱtoȱaddressȱactsȱofȱintimidation.ȱȱId.¶¶ȱ7–8.ȱȱToȱtheȱcontrary,ȱDEQȱemployeesȱinȱregionalȱ
offices,ȱwhichȱreceiveȱcomplaintsȱfromȱtheȱpublicȱaboutȱwhetherȱanimalȱoperationsȱareȱ
complyingȱwithȱDEQ’sȱstandards,ȱonȱatȱleastȱoneȱoccasionȱplacedȱaȱcallȱtoȱanȱanimalȱoperationȱ
(whichȱtheyȱareȱsupposedȱtoȱregulate)ȱtoȱnotifyȱitȱthatȱaȱcommunityȱmemberȱlodgedȱaȱ
complaint.ȱȱIdȱ¶ȱ8.ȱȱMs.ȱMuhammadȱrecountsȱtheȱexperienceȱofȱREACHȱExecutiveȱDirectorȱ
DevonȱHall,ȱwhoȱafterȱcallingȱDENRȱtoȱmakeȱaȱcomplaint,ȱreceivedȱaȱphoneȱcallȱfromȱtheȱ
operatorȱofȱtheȱhogȱfacility,ȱwhoȱphonedȱtoȱtalkȱaboutȱhisȱcomplaint.ȱȱSeeȱid.ȱȱToȱtheȱknowledgeȱ
ofȱComplainants,ȱDEQȱhasȱactedȱwithȱdisregardȱforȱtheȱconfidentialityȱofȱcommunityȱmembersȱ
andȱtoȱtheȱpresentȱhasȱfailedȱtoȱinvestigateȱorȱprotectȱcommunityȱmembersȱfromȱthreatsȱandȱ
intimidation.ȱ
ȱ
Individualȱgrowersȱandȱtheȱporkȱindustry,ȱthoughȱitsȱtradeȱorganizationsȱtheȱPorkȱCouncils,ȱ
haveȱtriedȱtoȱintimidateȱcommunityȱmembersȱdirectlyȱandȱthroughȱactionsȱtakenȱtoȱgetȱ
confidentialȱinformationȱfromȱresearchȱscientistsȱworkingȱwithȱcommunityȱmembers.ȱȱSeeȱid. ¶¶ȱ
10–12.ȱȱȱIndustryȱtacticsȱalsoȱhaveȱaȱdeterrentȱeffectȱonȱinquiryȱintoȱtheȱeffectsȱofȱindustrialȱhogȱ
operations,ȱpreventingȱcollaborationsȱbetweenȱresearchersȱworkingȱinȱtheȱfieldȱofȱcommunityȬ
basedȱparticipatoryȱresearchȱandȱcommunityȱresidents.ȱȱId.ȱ¶ 12.ȱȱInȱtheȱlateȱ1990s,ȱforȱexample,ȱ
afterȱDrs.ȱSteveȱWingȱandȱSusanneȱWolfȱfinalizedȱaȱreportȱonȱtheȱfrequencyȱofȱhealthȱsymptomsȱ
inȱpopulationsȱlivingȱinȱproximityȱtoȱindustrialȱhogȱoperations,ȱtheȱNorthȱCarolinaȱPorkȱ
CouncilȱsentȱDrs.ȱWingȱandȱWolfȱaȱletterȱrequestingȱallȱdocumentationȱrelatedȱtoȱtheȱstudyȱ
including,ȱamongȱotherȱthings,ȱ“theȱidentitiesȱofȱallȱpersonsȱwhoȱworkedȱonȱorȱcontributedȱtoȱ
theȱStudyȱ(includingȱpersonsȱinterviewed).”ȱȱLetterȱfromȱAtt’ysȱforȱN.C.ȱPorkȱCouncil,ȱtoȱSteveȱ
Wingȱ&ȱSusanneȱWolfȱ(1999),ȱquotedȱinȱSteveȱWing,ȱsupra.ȱȱTheȱrequestȱraisedȱaȱnumberȱofȱ
concerns,ȱnotȱtheȱleastȱofȱwhichȱwasȱthatȱtheȱidentitiesȱofȱtheȱpeopleȱparticipatingȱinȱtheȱstudyȱ
wereȱconfidential.ȱȱWing,ȱsupra,ȱatȱ441.ȱȱIndustryȱrepresentativesȱalsoȱcontactedȱfederalȱfundersȱ
ofȱDr.ȱWing’sȱresearchers.ȱȱId.ȱȱAsȱDr.ȱWingȱlaterȱwrote:ȱ
ȱ
Breachȱofȱconfidentialityȱwasȱaȱconcernȱnotȱonlyȱfromȱaȱlegalȱandȱethicalȱ
standpoint.ȱȱTheȱcommunityȱtrustȱuponȱwhichȱourȱresearchȱdependedȱwouldȱbeȱ
seriouslyȱcompromisedȱasȱwell,ȱpotentiallyȱdestroyingȱvaluedȱprofessionalȱandȱ
personalȱrelationshipsȱandȱthreateningȱtheȱcontinuationȱofȱresearchȱintoȱ
exposuresȱandȱhealthȱofȱneighborsȱofȱswineȱCAFOs.ȱ
ȱ
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ȱ
NaeemaȱMuhammadȱ
NorthȱCarolinaȱEnvironmentalȱJusticeȱNetworkȱ
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12ȱ
ȱ

ȱ
2. LetterȱfromȱThomasȱBrugatoȱonȱBehalfȱofȱtheȱNationalȱPorkȱProducersȱCouncilȱetȱal.ȱtoȱ
VelvetaȱGolightlyȬHowellȱ(Feb.ȱ19,ȱ2016)ȱ
3. DeclarationȱofȱNaeemaȱMuhammadȱ(Juneȱ30,ȱ2016)ȱ
4. LetterȱfromȱMarianneȱEngelmanȱLado,ȱSr.ȱStaffȱAtt’y,ȱEarthjusticeȱ&ȱElizabethȱHaddix,ȱ
Sr.ȱStaffȱAtt’y,ȱUniv.ȱofȱN.C.ȱCtr.ȱforȱCivilȱRights,ȱtoȱVelvetaȱGolightlyȬHowell,ȱDir.,ȱEPAȱ
OCRȱ(Jan.ȱ5,ȱ2016)ȱ
5. LetterȱfromȱMarianneȱEngelmanȱLado,ȱEarthjusticeȱ&ȱElizabethȱHaddix,ȱUniv.ȱofȱN.C.ȱ
Ctr.ȱonȱCivilȱRights,ȱtoȱVelvetaȱGolightlyȬHowell,ȱDir.,ȱEPAȱOCRȱ(Jan.ȱ11,ȱ2016)ȱ
6. PhotographȱofȱPorkȱCouncilȱrepresentativesȱ(Jan.ȱ13,ȱ2016)ȱ
7. DeclarationȱofȱDevonȱHallȱ(Aug.ȱ30,ȱ2014),ȱoriginallyȱsubmittedȱwithȱComplaintȱ
8. DeclarationȱofȱViolentȱBranchȱ(Sept.ȱ2,ȱ2014),ȱoriginallyȱsubmittedȱwithȱComplaintȱ
9. DeclarationȱofȱElsieȱHerringȱ(Apr.ȱ18,ȱ2014),ȱoriginallyȱsubmittedȱwithȱComplaintȱ
10. SteveȱWing,ȱSocialȱResponsibilityȱandȱResearchȱEthicsȱinȱCommunityȬDrivenȱStudiesȱofȱ
IndustrializedȱHogȱProduction,ȱ110ȱEnvtl.ȱHealthȱPersp.ȱ437ȱȱ(2002)ȱ
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Exhibit 1

December 18, 2015

By Email & U.S. Mail
Velveta Golightly-Howell
Director, Office of Civil Rights
EPA
Mail Code 1210A
1200 Pennsylvania Ave., NW
Washington, DC 20460
(202) 564-7272
golightly-howell.velveta@epa.gov
Re:

National Pork Producers Council and North Carolina Pork Council Motion
to Intervene in Administrative Complaint 11R-14-R4 Proceedings

Dear Director Golightly-Howell:
We represent the National Pork Producers Council (NPPC) and the North Carolina Pork
Council (NCPC), and write in regards to Title VI Administrative Complaint 11R-14-R4 (the
Complaint) relating to the North Carolina Department of Environmental Quality (NCDEQ,
formerly known as the North Carolina Department of Environment and Natural Resources)
general permit program for swine farms in North Carolina. The Complaint was accepted in part
for investigation by EPA’s Office of Civil Rights on February 20, 2015.
Please accept this letter as NPPC and NCPC’s motion to intervene and participate in the
proceedings relating to the Complaint. Specifically, NPPC and NCPC seek and intend to
participate in the upcoming mediation and any further proceedings that OCR may conduct in
connection with the Complaint against NCDEQ.
NPPC and NCPC are stakeholders in this proceeding because these organizations and
their members could be adversely affected by the proceeding’s outcome. 1 In addition, NPPC and
NCPC will present valuable information to OCR and the mediator that would assist in resolving
the Complaint. For these reasons, NPPC’s and NCPC’s intervention is justified.
1

Indeed, because the resolution of this Complaint could potentially have a direct impact on pork
producers in North Carolina (and elsewhere in the country), excluding NPPC and NCPC from
these proceedings would raise a serious due process concern, as the pork industry would be
deprived of notice and an opportunity to be heard on these matters. See Mullane v. Central
Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950) (touchstone requirement of the Due
Process Clause is “notice and opportunity for [a] hearing”).

NPPC is an association of 43 state pork producer organizations, which serves as the
global voice for the nation’s pork industry. The U.S. pork industry represents a significant
value-added activity in the agricultural economy and the overall U.S. economy. Nationwide,
more than 68,000 pork producers marketed more than 112 million hogs in 2014, and those
animals provided total gross receipts of more than $21 billion. According to Iowa State
University economists Daniel Otto, Lee Schulz and Mark Imerman, nationwide the U.S. pork
industry is directly responsible for the creation of nearly 35,000 full-time equivalent pork
producing jobs and generates about 128,000 jobs in the rest of agriculture, and additional jobs in
related sectors. All told, the U.S. pork industry is responsible for more than 550,000 mostly rural
jobs in the United States. In North Carolina, the pork industry is responsible for approximately
$1.46 billion in gross state product and 24,626 jobs.
Over 2,400 pork producers in North Carolina belong to the NCPC with a large number of
them operating under the permits that are challenged in the Complaint. Chartered in 1962, the
NCPC is one of the oldest state pork producer organizations in the country whose mission has
been and continues to be promoting and educating to ensure a socially responsible and profitable
North Carolina pork industry.
With this membership, history and mission, NPPC and NCPC have detailed knowledge
of the pork industry (both from a national and state perspective), and can provide OCR useful
information and an important perspective that would assist in resolving the Complaint, including:
•

Information regarding the North Carolina permitting program and controls
regulating the pork industry, including the history of that program and the
extensive participation of the public in developing those controls;

•

Information as to how the North Carolina permitting program and controls
compares to others in the country;

•

Information on current operational practices on hog farms subject to this
regulation;

•

Information on regulatory compliance by permitted farms and their meeting of
environmental performance benchmarks, including analysis of how swine farms in
North Carolina compare to those elsewhere in the United States;

•

The substantial economic benefits of the pork industry in North Carolina,
including its benefits to communities of color and low income communities, and
the similar national economic benefits of the pork industry;

•

The history of the pork industry in North Carolina, including the many
improvements to industry practices made over the past two decades;

•

Information on siting of these farms and the changing demographics of
communities near swine farms in the state;

•

Information relating to the nature of the alleged injuries claimed in the Complaint
and the experiences of farmers on the ground;

•

Analysis relating to the claimed statistical disparities asserted in the Complaint;
and

•

Information and analysis relating to the demographics of communities located
near swine farms nationally.

EPA has repeatedly recognized that permittees and industry representatives have valuable
information that may assist with the investigation and potential informal resolution of Title VI
complaints. Interim Guidance for Addressing Title VI Administrative Complaints Challenging
Permits at 1 (1998) (“EPA believes that robust stakeholder input is an invaluable tool for . . .
informally resolving Title VI complaints when they arise.”); see also EPA, Role of Complainants
and Recipients in the Title VI Complaints and Resolution Process at 5 (May 4, 2015) (noting that
OCR may “gather additional information from relevant sources (e.g., community members,
businesses/industry, and permit holders)”); 65 Fed. Reg. 39,650, 39,693 (June 27, 2000) (“The
permittee may also be asked to provide information to assist in the investigation of the
complaint. . . . During several investigations, permit applicants have sent information to OCR
that they believe is relevant. In those instances, OCR has reviewed the information and placed it
in the investigatory file.”); EPA, No. 01R-95-R9, Investigative Report, at 40 (Aug. 30, 2012)
(noting that the administrative file contained “material provided” “by the facilities” at issue).
EPA has also recognized that permittee and industry interests can be adversely affected
by the disposition of a Title VI complaint, and so recognizes that they are a stakeholder in the
Title VI process. See, e.g., EPA, Interim Guidance for Addressing Title VI Administrative
Complaints Challenging Permits at 1 (1998) (“Title VI environmental permitting cases may have
implications for a diversity of interests, including those of the recipient, the affected community,
and the permit applicant or permittee.”).
For these reasons, NPPC and NCPC desire to participate in the mediation and any other
proceedings relating to the Complaint. NPPC and NCPC have vital information essential to a
full and fair resolution of this matter. NPPC, NCPC and their respective members also have a
direct stake in the outcome of these proceedings, and serious due process concerns would be
raised if NPPC and NCPC were excluded from these proceedings. NCPC’s and NCPC’s
participation in these proceedings is fully consistent with EPA’s Title VI regulations and
guidance, which “encourage the informal resolution of all complaints with the participation of all
affected stakeholders.” EPA, Interim Guidance for Addressing Title VI Administrative
Complaints Challenging Permits at 3 (1998) (emphasis added); see also 65 Fed. Reg. at 39,673
(noting that “OCR may seek participation from the complainant, the permittee, or others” in the
informal resolution process).
We understand that the mediation is currently planned to take place in January 2016.
Accordingly, we would appreciate OCR’s confirmation of NPPC’s and NCPC’s intervention as
soon as practicable, so that NPPC and NCPC can adequately prepare for and make arrangements
to attend the mediation, and we intend to reach out directly to the mediator regarding NPPC’s
and NCPC’s participation. Please do not hesitate to contact us if you have any questions.

Exhibit 2

February 19, 2016

By Email & U.S. Mail
Velveta Golightly-Howell
Director, Office of Civil Rights
EPA
Mail Code 1210A
1200 Pennsylvania Ave., NW
Washington, DC 20460
(202) 564-7272
golightly-howell.velveta@epa.gov
Re:

National Pork Producers Council and North Carolina Pork Council Motion
to Intervene in Administrative Complaint 11R-14-R4 Proceedings

Dear Director Golightly-Howell:
We are in receipt of your letter dated January 15, 2016 and appreciate your response
regarding our request to participate in these proceedings. In the event mediation between the
Complainants and NCDEQ does not result in a resolution, the North Carolina Pork Council and
the National Pork Producers Council (“the Councils”) stand ready to serve as a resource for OCR
as it conducts its investigation. We would plan to submit information that would assist in
resolving the allegations in the complaint. Please do not hesitate to contact us if you have any
questions or feel that the Councils could provide useful information at any point. 1
In addition, so you are fully aware, we wanted to provide you a brief update relating to
the mediation. As you know, a mediation session took place on January 13 and 14, in Chapel
Hill, North Carolina. As stated in the Councils’ December 18 motion, both Councils intended
and desired to participate in this mediation session, and neither OCR nor the mediator had stated
before the mediation that the Councils could not attend. Unfortunately, counsel for the
Complainants excluded both Councils from the mediation session, despite the NCDEQ’s support
for the Councils’ participation.
The Councils traveled to the location for the mediation session and arrived well before
the scheduled start time. Client representatives for each Council as well as outside counsel were
present and traveled substantial distances to attend, demonstrating the Councils’ good faith
commitment to participating in the mediation.
After several hours of discussion (through the mediator) regarding the Councils’
participation, counsel for Complainants stated that the Councils were not welcome at the
mediation, despite NCDEQ’s statements to the mediator in support of the Councils’
1

The Councils continue to believe that they have a right to participate in the mediation and
investigation and reserve all rights in this respect.

cc:

Michael K. Lewis, Mediator
Jeryl Covington, EPA
Sam M. Hayes, General Counsel, NCDEQ
Marianne Engleman Lado, counsel for Complainants
Elizabeth Haddix, counsel for Complainants
Michael Formica, Assistant Vice-President, Domestic Policy & Counsel, NPPC
Deborah Johnson, Chief Executive Officer, NCPC

3
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January 11, 2016

By Email & First-Class Mail
Velveta Golightly-Howell
Director, EPA Office of Civil Rights
Mail Code 1210A
1200 Pennsylvania Ave., NW
Washington, DC 20460
Email: golightly-howell.velveta@epa.gov

Re:

EPA Complaint No. 11R-14-R4

Dear Ms. Golightly-Howell:
We write on behalf of Complainants North Carolina Environmental Justice Network
(NCEJN), Rural Empowerment Association for Community Help (REACH), and Waterkeeper
Alliance, Inc., in response to a letter submitted by the National Pork Producers Council and
North Carolina Pork Council (the “Pork Councils”) on January 7, 2016 in support of their effort
to “intervene” in proceedings related to Administrative Complaint 11R-14-R4.
The Pork Councils’ attempt to coopt “basic precepts of environmental justice” to justify
their effort to inject themselves into the process for investigating and resolving the civil rights
complaint is riddled with irony. See Pork Councils Letter at 1. The Principles of Environmental
Justice were developed by a growing grassroots movement “to fight the destruction and taking of
our lands and communities” and secure freedom for those who have been oppressed and
colonized. See First National People of Color Environmental Leadership Summit, The Principles
of Environmental Justice (1991), available at http://www.ejnet.org/ej/principles.pdf; see
generally Unequal Protection: Environmental Justice and Communities of Color (Robert D.
Bullard, ed.) (1993). It is beyond a stretch to argue that these precepts require that EPA grant
industry novel “intevenor” status or that industry must be allowed to participate in mediation of a
race discrimination complaint against the state agency charged with protecting the environment
and public health.
Moreover, the Pork Councils’ misplaced reliance on various authorities pertaining to
hearings ignores the current status of this investigation and ADR process. We are not currently
before an Administrative Law Judge or in a judicial proceeding where an evidentiary record is
circumscribed and limited by rules of evidence. Regulations promulgated by various federal
agencies regarding the conduct of hearings are simply inapposite. The Pork Councils are
currently free to submit information to complainants, the recipient and to EPA, but they have no
“party” status in the investigation or in ADR. Their self-styled “motion to intervene” is improper
and unprecedented and should be rejected.
NORTHEAST48WALLSTREET,19THFLOORNEWYORK,NY10005

T:212.845.7376F:212.918.1556NEOFFICE@EARTHJUSTICE.ORGWWW.EARTHJUSTICE.ORG

Finally, it’s worth noting that time and again, members of communities living in
proximity to confined animal feeding operations (CAFOs) have struggled to gain access to
information. The Pork Councils have not stood up for transparency during those efforts.
Recently, for example, the Pork Councils failed to support community opposition to House Bill
405, a bill that penalizes whistle-blower activities on CAFOs, Property Protection Act, H.R. 405,
Gen. Assemb., Sess. 2015 (N.C. 2015) (enacted), or Compact/Balanced Budget, H.R. 366, Sess.
2015 (N.C. 2015), which prohibited disclosure of records related to the investigation of
complaints concerning agricultural operations. N.C.G.S. § 143-215.9D (2014).
Please feel free to reach either of us to discuss this matter.

Sincerely,

_______________________________

Marianne Engelman Lado
Earthjustice
Elizabeth Haddix
UNC Center on Civil Rights

CC:
Naeema Muhammed, NCEJN
Devon Hall, REACH
Gray Jernigan, Larry Baldwin, Waterkeeper Alliance, Inc.
Sam Hayes, General Counsel, NC DEQ
Michael Lewis, Mediator
Jeryl Covington, EPA
Gerald Yamada, Thomas R. Brugato, Covington & Burling LLP
Benne C. Hutson, Eugene E. Matthews, III, Christopher E. Trible, McGuire Woods LLP
Michael Formica, NPPC
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Exhibit 7

Address:

2584 West Wards Bridge Road, Warsaw, NC 28398

Addressee: Devon Hall
Map radius: Approximately 2 miles
Source:

Google Maps

Exhibit 8

Address:

1869 West Wards Bridge Road, Warsaw, NC 28398

Addressee: Violet Branch
Map radius: Approximately 2 miles
Source:

Google Maps
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EXHIBIT 1

EXHIBIT 2

EXHIBIT 3

NOTE: Hog Facility extent drawn from tax parcel information found on Duplin County Tax Administration’s website and may
not be 100% accurate

Exhibit 10

Commentary
Social Responsibility and Research Ethics in Community-Driven Studies of
Industrialized Hog Production
Steve Wing
Department of Epidemiology, School of Public Health, University of North Carolina, Chapel Hill, North Carolina, USA

Environmental health research can document exposures and health effects that result from
inequitable relationships between communities of low income or people of color and the institutions that derive beneﬁts (proﬁts, federal and state funding or services, avoidance of wastes) from
activities and policies that burden these communities. Researchers, most of whom work in relatively
privileged institutions, are placed in situations of conﬂicting loyalties if they conduct research in collaboration with, or on behalf of, communities burdened by environmental injustices. These conﬂicts
can threaten the self-interest of researchers and may raise social and ethical issues that do not typically arise in research projects that respond to the agendas of institutions. This article describes how
we addressed issues of research ethics and social responsibility in environmental health research on
industrialized hog production in North Carolina. Researchers and institutional review boards are
not well prepared to address ethical issues when interests of entire communities, as well as individual research participants, are involved. Community-driven research partnerships can help address
problems in research ethics and can enhance the social responsibility of researchers and their institutions. Key words: African Americans, agriculture, conﬁdentiality, environmental justice, livestock,
swine, water pollution. Environ Health Perspect 110:437–444 (2002). [Online 22 March 2002]
http://ehpnet1.niehs.nih.gov/docs/2002/110p437-444wing/abstract.html

Most environmental health research has been
conducted in relation to problems identiﬁed
by governments, industries, health professionals, and the scientiﬁc community. These institutions have some degree of prestige and
power; they have played an active role in
developing environmental health science
itself, and their members are seldom forced to
live with serious environmental contamination. In contrast, communities of low income
and people of color seldom have had access to
researchers; they have been underrepresented
in the research professions (1), they have been
used as test subjects for biomedical research
(2), and they sometimes have had no choice
but to live and work in the presence of contaminants (3). Environmental health research
that takes as its starting point the experiences
and concerns of communities of low income
and people of color raises numerous questions
regarding methodology (the formation of
study hypotheses, research design, analysis,
interpretation, and communication of ﬁndings) as well as ethical issues related to the role
of professionals and academic and government institutions, responsibilities for communication, respect, collaboration, protection of
human subjects, and protection of the communities in which research is conducted.
In this article I describe environmental
health studies of industrial swine production
facilities conducted by a community-driven
research and education partnership. I use
these examples to explore ethical issues that
arise in community-driven research conducted in the setting of gross inequalities
between powerful institutions and communities exposed to environmental injustices.
Environmental Health Perspectives

Industrial agriculture in general, and pork
producers in particular, have strong ties to
government and academic institutions (4).
Researchers can face ethical and legal dilemmas that arise from conﬂict between groups
that create and permit industrial operations
and their contaminants, and the communities
living with the industries and contaminants.
Recognizing the distinction that epidemiologists have drawn between biomedical research
focused on individuals and public health
research conducted from a population perspective (5), I conclude that community-driven research involves analogous ethical
dimensions regarding autonomy and risk of
harm to entire communities, not simply to
individual research subjects whose welfare is
the traditional domain of institutional review
boards (IRBs).

Background
In the early 1990s, news stories appeared in
rural Halifax County in northeastern North
Carolina (6,7) announcing that the historically underdeveloped southeast region of
the county was slated for 17 new industrialized hog production facilities that would
bring economic development to a predominantly African-American and low-income
population.
Public reaction was slow to emerge.
Most rural residents of this area are familiar
with raising hogs on family farms. However,
citizens soon began to learn that industrialized production operations are nothing like
family farms. Far from being independent
businesses, confined animal feeding operations (CAFOs) are generally owned by or run
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under contracts with large corporations that
control the animals, feed, veterinary supplies,
and management plans (8). If the operation
is run under contract, the contractor owns
the buildings, equipment, land, and waste
but not the animals. Some CAFOs raise hogs
from birth to market weight, whereas others
are designed for only one stage of an animal’s
life: birth to weaning, weaning to about 40
pounds, or 40 to about 250 pounds, the
weight at which hogs are typically slaughtered. The corporate integrator trucks its
hogs between CAFOs that are specialized for
growing animals of each size.
Swine CAFOs house thousands of hogs
in close confinement in large buildings
(Figure 1). Subtherapeutic doses of antibiotics are used to control infection and promote growth. Large ventilation fans exhaust
dusts and gases that pose health risks to the
animals and workers. Animal waste falls
through slats in the ﬂoor and is washed into
cesspools called lagoons. There the waste
undergoes anaerobic decomposition; the
remaining liquids are subsequently sprayed
on nearby ﬁelds (Figure 1).
The rapid growth of industrialized hog
production in North Carolina occurred
between the middle 1980s and the late
1990s (9). As hog production in the state
expanded from less than 3 million to approximately 10 million hogs per year, the number
of operations shrank dramatically as smaller
independent family farmers were replaced by
industrial-style operations. At the same time,
hog production, which had previously been
distributed across the state, became concentrated in eastern North Carolina (9).
Expansion of industrial operations occurred
under regulatory controls strongly inﬂuenced
by hog producers and other agribusiness
interests in the North Carolina General
Assembly. State legislation was enacted to
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prevent local and county governments from
zoning agriculture, and research support was
provided by state universities closely allied
with agribusiness concerns (10).
As citizens of Halifax County began to
learn about industrialized hog production,
many became deeply concerned about local
impacts of such “economic development.”
They worried about air pollution and noxious odors. They feared that groundwater
could be contaminated in an area with sandy
soils and high water tables where most residents depend on private wells for drinking
water. They learned of the potential for surface water pollution from spray ﬁeld runoff
and lagoon failures. They were concerned
about loss of independent family farmers
and the land that they had farmed, and they
were concerned about the vitality of their
churches, schools, and communities. They
felt they had been targeted for this kind of
“economic development” because their primarily African-American, low-income communities lacked political power (11).
The Concerned Citizens of Tillery
(CCT), a grassroots organization in southeast Halifax County, worked with county
officials to develop an intensive livestock

ordinance that would impose stricter
environmental controls than state regulations.
In that effort, and in the course of providing
assistance to other communities in the path of
corporate pork production, CCT sought support from environmentalists, social activists,
and researchers who could help document
economic, social, environmental, and public
health issues affecting communities living
with swine CAFOs (11). Although university
scientists had conducted many studies related
to agricultural technologies, veterinary health,
and health of agricultural workers, relatively
little research had addressed environmental,
social, and health concerns of communities
affected by industrial hog production.

Environmental Injustice in
North Carolina’s Hog Industry
The siting of a landfill for polychlorinated
biphenyls (PCBs) not far from Tillery in predominantly African-American Warren
County, North Carolina, in 1982 is often
cited as an event that introduced the term
“environmental racism” to a national audience
(12). Ten years later, CCT and other community-based organizations in eastern North
Carolina were beginning to see industrial hog

production as an environmental justice and
public health issue. During 1982–1997, leading hog-producing areas experienced greater
loss of family farms than did other areas of
North Carolina (13). This raises concerns for
rural communities because family farms keep
money in local economies and help maintain
local businesses and services. Biologic and
chemical contaminants from swine CAFOs,
including bacteria, viruses, nitrates, hydrogen
sulﬁde, and endotoxins, threaten community
health when they contaminate air, aquifers
used for drinking water, and streams and
rivers used for subsistence ﬁshing and recreation (14). Ironically, any health effects occurring from these exposures would be difﬁcult
to detect by examining medical records
because the communities affected most have
little access to medical care. Residents also distrust local health departments and other medical care institutions because of a history of
segregation, exclusion, and prejudice (15,16).

A Community-Driven Research
Partnership
Noxious odors—so severe that residents
who can afford it sometimes leave their
homes to spend especially bad nights in

Figure 1. Conﬁned animal feeding operations in eastern North Carolina showing fecal waste pits in the foreground, conﬁnement structures (left and right middle),
spray ﬁelds, and neighboring homes.
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motels—prevent neighbors of CAFOs from
enjoying their homes and the outdoors.
Odorant chemicals can penetrate clothing,
curtains, and upholstery, affecting people long
after plumes of emissions pass and subjecting
them to possible ostracism at school or in public. One study suggested that hog odors can
affect the mental health of nearby residents
(17); another suggested that neighbors experience respiratory effects similar to those seen
among workers in the conﬁnement buildings
(18). Mothers in eastern North Carolina
report that their asthmatic children experience
episodes of wheezing in the presence of strong
plumes from nearby hog operations.
I met numerous residents of low-income,
African-American communities who told me
that industrial hog operations were increasingly being located in their communities. In
one area residents had marked locations of
churches, schools, and hog operations on a
large map to demonstrate the proximity of
African-American communities to swine
CAFOs. However, when residents spoke to
journalists and government ofﬁcials about discriminatory patterns in the siting of these facilities, they were frustrated by responses that
community observations were anecdotal and
did not prove any consistent pattern. AfricanAmerican and white neighbors of swine
CAFOs, frustrated by lack of action from local
governments, kept diaries to document odors
and health problems, took photographs of
waste spills and rotting hog carcasses, and
wrote to state and federal ofﬁcials.
In late 1996, a partnership formed by
CCT with the Halifax County Health
Department and the University of North
Carolina (UNC) School of Public Health
received funding from the National Institute
of Environmental Health Sciences’ (NIEHS)
Environmental Justice: Partnerships for
Communication program (11). Along with
environmental justice education and outreach to communities and medical providers,
we were funded to conduct research that,
using ofﬁcial records, could quantify systematically the extent to which hog CAFOs and
their potential impacts on health and quality
of life disproportionately affected communities of low income and people of color (primarily African Americans) in the state. Our
aims were to evaluate data for local communities, to consider possible alternative explanations for observed patterns, and to consider
data on household water source (well or
municipal), because groundwater contamination is an important public health concern.
Although data analyses were conducted at
the university, the study questions originated
in the exposed communities. Community
members participated in evaluating data
quality through their knowledge of local
CAFOs. In consultation with our community
Environmental Health Perspectives

partners, we made decisions about how to
deﬁne the study population and data sources,
how to choose and define variables for the
analysis, and how to interpret results. We
augmented our statistical analyses with maps
and charts. And we found that hog CAFOs
were far more common in poor communities
and communities of people of color, that this
concentration was more extreme for integrator-owned or contracted CAFOs than for
independent operations, and that the pattern
was explained only partly by differences in
population density. Furthermore, we found
that hog operations were concentrated in
areas where most people depend on household wells for drinking water (19).

Reactions to the Environmental
Justice Study
We were invited to present our ﬁndings at an
environmental justice session sponsored by
the NIEHS during the annual meeting of the
Society of Toxicology in March 1999. The
North Carolina General Assembly recently
had passed a moratorium on construction of
new hog CAFOs (except those using “new
technologies”), the governor’s office was
developing a plan to address environmental
problems from the lagoon and spray ﬁeld system, and industrial hog producers were in the
news because of waste spills and impacts of
nutrient loading on fish, shellfish, and a
recently discovered toxic dinoflagellate,
Pﬁesteria piscicida. The CCT had worked in
partnership with numerous grassroots groups
and traditional environmental organizations
to educate the public about effects of industrial hog production and to provide organizational support to local affected communities.
To support these efforts and contribute to
the ongoing policy debate, we decided to
release information about our ﬁndings to the
press in conjunction with my presentation at
the national meeting. The release was coordinated with the UNC News Service, which
routinely prepares stories about topical
research when it is publicly presented or published. Several major state newspapers ran
stories on our ﬁndings.
I immediately received calls from representatives of industry groups who wanted to
explain to me how the pork business is run.
In their view, it was just good business to
select the cheapest land for hog CAFOs—
and that just happened to be areas that were
rural, poor, and disproportionately African
American. I soon learned that one of the
industry representatives who called me was a
member of the UNC Board of Governors.
In early April I received an invitation to
appear before the House Agriculture
Committee of the North Carolina General
Assembly. I was pleased by their interest and
excited about the opportunity to address a
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group of policy makers interested in our ﬁndings. However, when I told CCT Executive
Director Gary Grant about the invitation, he
explained that the committee included a
number of hog producers, was friendly to
agribusiness concerns, and was probably not
very pleased with our research. I asked Gary
to appear with me before the committee.
The UNC-Chapel Hill Associate Vice
Chancellor for Government Relations set up
a meeting to discuss my impending appearance at the General Assembly with the
Associate Dean of the School of Public
Health. The administrators stated that they
did not want to tell me how to present our
research, but they were clearly concerned
that I make a good impression at the legislature, which, after all, votes on UNC appropriations. Meanwhile, in Tillery, at the
weekly meeting of the Open Minded
Seniors, one of CCT’s most active member
organizations, Gary Grant announced that I
had been called to the General Assembly to
present our findings on environmental justice, and that I was not likely to be warmly
received. Many members of the group were
interested in attending the session to support
Gary and me as we presented our research.
About 30 CCT members traveled to Raleigh
to attend the meeting of the House
Agriculture Committee on 27 April 1999.
The Associate Vice Chancellor accompanied me to the hearing. The Open Minded
Seniors had ﬁlled most of the public seating
when we entered the hearing room; a couple
of dozen lobbyists, staffers, environmentalists, activists, and other spectators stood at
the back of the room. After staff members
finished setting up the slide projector and
providing water for the committee members,
the CCT members were the only African
Americans remaining in the room. Some
committee members had a few technical
questions about my presentation, such as
why we didn’t use more recent income data,
and made other remarks about the business
logic of locating hog CAFOs in poor areas.
Committee members also wanted to know
whether state funds had been used for our
research. Next, Gary Grant spoke about the
policy implications of our work and the
urgent need for the North Carolina General
Assembly to help citizens of eastern North
Carolina living with air and water pollution
from hog CAFOs. At one point the Open
Minded Seniors began to applaud, which
prompted the committee chair to use his
gavel to quiet the room with the statement
that applause was not permitted. Despite this
admonition, the Open Minded Seniors had
made their support for us clear to all present.
At the end of the hearing, I spoke cordially with the committee chair and a number
of spectators, including one industry lobbyist.
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Then I was approached by another industry
lobbyist who introduced himself by handing
me his business card. He refused my offer to
shake his hand, demanded a copy of our full
report, and said that if I did not send him
one immediately I would be facing a lawsuit.
I was startled by his hostility but shrugged it
off as an overreaction.

The Rural Health Survey
In addition to the environmental justice
study, we were also involved in more traditional health effects research. In the fall of
1998, with support from the North Carolina
State Health Department, we initiated a survey of rural residents in eastern North
Carolina. Reports of odor problems and respiratory effects had been coming in from
hog CAFO neighbors across eastern North
Carolina, and the State Health Department
was interested in obtaining more information. To our knowledge, only one small
study, from Iowa, had been published on
respiratory health effects among swine
CAFO neighbors (18). In consultation with
our community partners and staff from the
State Health Department, we designed a survey to compare health and quality of life of
residents of three communities, one in the
neighborhood of a hog CAFO, one in the
neighborhood of a dairy operation that used
a liquid waste management system, and a
third with no intensive livestock production.

Design and Conduct of the Health
Survey
Designing the study presented a number of
challenges. Our environmental justice analyses were, by then, confirming the observations of community members that hog
CAFOs are disproportionately located in
low-income and African-American communities. We would need to ask for the participation of people whose past experiences led
them to distrust health departments, medical
providers, universities, or researchers. The
relationships with community-based organizations that we had established in our environmental justice project would be essential
for collecting reliable data and establishing a
high response rate in deﬁned populations in
the three areas. At the same time, we knew
that to avoid potential biases that could be
introduced by community participation in
areas divided between those with negative
feelings about the hog industry and those
whose livelihood depends on the industry,
we would need to insulate the data collection
process from peer pressure or leading questioning. Quantification of individuals’
exposures to hog CAFO emissions, a key
component in establishing dose–response
relationships, would be extremely expensive;
furthermore, even if we could afford to make
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environmental measurements, it was not
clear which of the many hazardous agents
present in odorous plumes are most relevant
to health effects. Clinical confirmation of
symptoms would also be desirable; however,
severe responses to air pollution episodes are
too uncommon to evaluate statistically in
small populations, and poor access to medical
care could lead to underestimation of problems. We debated carefully whether it would
be ethical to conduct a study if we could not
measure exposures and outcomes sufﬁciently
well to detect a health effect if one existed,
recognizing that our design would be constrained by funding that could be provided
by the State Health Department. Our decision to proceed was influenced by evidence
from previous studies and by community
members and state officials who felt an
urgent need for respiratory health data from
North Carolina.
We developed a structured symptom
questionnaire based on previous studies and
input from eastern North Carolina residents
who helped us use culturally appropriate language. We used the same questions in each
of the three communities, and included no
questions about odor, hogs, or livestock
because one community had no livestock.
We chose three communities with similar
demographic characteristics according to
census data. In each community, we conducted a household census, noting each
occupied dwelling on a map and assigning a
code to the residence (20).
We collaborated with a communitybased organization in each area. Community
members helped us locate roads and houses,
and they served as community consultants
during the data collection. Trained interviewers from UNC visited households in each
area, accompanied by a community consultant who made the initial introduction of the
researcher. Interviews were conducted without the presence of the community consultant unless the participant requested that the
consultant remain. The interviewer read
aloud, and provided the study participant
with a copy of, an “Agreement to Participate”
that explained that the study was about environmental exposures and health of rural residents. Participants were assured that their
responses would be kept confidential and
that their name would not be written on the
questionnaire, although a link would be
maintained between their address and
responses. UNC’s IRB gave us permission to
obtain oral consent because we used no interventions or sensitive questions, and because a
signed consent form would have been the
only record of a person’s name.
In the two livestock communities, interviewing teams visited households nearest the
CAFOs ﬁrst and then visited households in
VOLUME

order, moving away from the CAFO, until
they reached our target sample size of 50, with
one adult in each household interviewed. Data
collection took place in January and February
1999. We completed 155 interviews, with a
refusal rate of 14%. Respondents were 92%
African American and 65% female, and 27%
were 65 years old or older (20).
In mid-April 1999, before submitting
our report to the State Health Department,
we invited members of the three communitybased organizations to a meeting to discuss
our initial ﬁndings. We obtained input from
community members and responded to questions and concerns about excesses of respiratory and digestive symptoms that had been
reported by hog CAFO neighbors compared
with residents of the other communities.
Community members decided at this meeting that they did not want the names of their
communities to be included in our report.
We therefore removed from our report any
data on numbers of households, population
size, race, and income characteristics of the
census block groups in the study. These characteristics had been used to match communities in the study, but the ﬁgures could have
been used by others to deduce the identities
of the communities. We also removed from
the report any exact information about the
size of the hog and cattle CAFOs, which had
been derived from Department of Water
Quality permit data, and replaced the numbers with approximate ﬁgures.
At the end of April, we submitted a draft
report to the State Health Department. Our
analyses showed that the frequency of miscellaneous symptoms such as muscle aches and
vision and hearing problems was similar in the
three communities. In contrast, residents near
the hog CAFO reported increased numbers of
headaches, runny noses, sore throats, excessive
coughing, diarrhea, and burning eyes. They
also reported many more occasions when they
could not open windows or go outside even in
nice weather. The report was reviewed by
State Health Department staff, the chief statistician for the State Center for Health
Statistics, the chair of the UNC Department
of Epidemiology, and others. Our ﬁnal report
incorporated their comments.

The Pork Industry Response
The State Health Department issued a press
statement releasing our report to the public
on 7 May 1999. Later that day, attorneys for
the North Carolina Pork Council wrote to
my coauthor, Susanne Wolf, and me
requesting that we
make available for copying by this ofﬁce any and
all documentation in your possession (or that
you are aware of in the possession of other State
agencies or State personnel) that contain, represent, record, document, discuss, or otherwise
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reﬂect or memorialize the results of the Study or
any conclusions or recommendations that you or
any local, state or federal agency might draw
from the Study or any other matter discussed in
the Report, including, without limitation, the
studies of the three communities referred to in
the Release; any notes or other records from any
site visits or interviews made during the course or
as a part of the Study; any sampling, testing or
other analysis that was performed as a part of the
Study; any calculations, research, or other work
papers that reﬂect any analysis that you or others
made from or using the data collected as a part of
the Study; any contracts or other similar documents that deﬁne the Study or any having to do
with payment for the study; the identities of all
persons who worked on or contributed to the
Study (including persons interviewed); and any
other documentation that were generated as a
part of or in the course of the Study.

This request was made under the North
Carolina Public Records Statute, which
deﬁnes a public record as all
documents, papers, letters, maps, books, photographs, films, sound recordings, magnetic or
other tapes, electronic data-processing records,
artifacts, or other documentary material, regardless of physical form or characteristics, made or
received pursuant to law or ordinance in connection with the transaction of public business by
any agency of North Carolina government or its
subdivisions.

The North Carolina Public Records Statute
does not protect documents collected in the
course of research involving human subjects
and requires public officials, defined to
include university faculty, staff, and graduate
assistants who work for pay, to turn over
records in a timely manner. The letter also
stated that attorneys for the Pork Council
would evaluate whether any of our statements
were defamatory. Finally, the letter stated:
it is imperative that we be given access to those
documents no later than Wednesday, May 12. If
we are not granted access to those documents in
a timely manner, we have been directed to prepare an action for ﬁling in the appropriate division of the General Court of Justice, pursuant to
N.C. Gen. Stat. §132-9, for an order compelling
disclosure or copying of those records and to seek
such other remedies as are available for those
statutes.

The Pork Council request raised a number of concerns. First, I was obligated to protect the confidentiality of participants. My
name and contact information appeared on
the Agreement to Participate that had been
given to each participant. Although we did
not record participants’ names, we did have
maps of the locations of their homes linked
to their responses by a randomly assigned
study number. Even without the maps,
information about participants, including
age, race, sex, occupation, industry, number
in household, water source, and responses to
questions about health status, was certainly
Environmental Health Perspectives

sufﬁcient to deduce which individuals from
a particular area were in the study in these
sparsely populated rural communities.
Breach of confidentiality was a concern
not only from a legal and ethical standpoint.
The community trust upon which our
research depended would be seriously compromised as well, potentially destroying valued professional and personal relationships
and threatening the continuation of research
into exposures and health of neighbors of
swine CAFOs. Given my professional and
institutional position, I could not expect a
second chance. Furthermore, if I violated my
agreement with participants I could be
branded, across the state and in other
regions where there is a growing network of
communities affected by corporate swine
production, as untrustworthy.
The pork industry responded not only to
the university but also to our federal funders.
Shortly after receiving the letter from the
Pork Council attorney, I received a message
from the ofﬁcial at NIEHS in charge of the
environmental justice grant program: “I’ve
had a request to put together a summary of
your project. Do you have any relevant
health effects data available? I have been
asked to do this ASAP so any help you can
provide will be greatly appreciated.” He further explained that “this request has to do
with a congressional inquiry” and that “we
may have to provide records under the
Freedom of Information Act.” I interpreted
this as an effort of the industry to challenge
federal support for our research, and
responded by sharing with NIEHS the letter
from the Pork Council attorney and suggesting that material from our annual report be
used to respond to the request. There were
no further requests from NIEHS.
Although the primary purpose of the
Pork Council’s request appeared to be
harassment and intimidation, the request
related to an important and legitimate part
of scientific inquiry: the ability to replicate
findings and evaluate evidence independently. In fact, I had recently conducted an
independent reevaluation of environmental
health effects using data from a study that
had been designed and conducted with
funding from industry (21–23). Just as some
community members in that case were concerned about conclusions from an industryfunded study, now an industry group was
concerned about ﬁndings from a study that
was conducted with community participation. To evaluate the quality, internal consistency, and analytical methods in our rural
health survey, the industry would need to be
able to conduct an independent reanalysis.
The need to protect confidentiality would
have to be considered in relation to a scientific culture in which reanalysis is essential
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and in relation to power inequalities between
industry and the exposed communities.
The university attorney, who had been
copied on the Pork Council attorney’s letter,
explained to me that North Carolina law
required us to turn over all documents
related to the study as quickly as possible.
Because this would have violated our agreement with study participants, I consulted
with the chair of our IRB and other university ofﬁcials. One administrator told me that
if I refused to turn over documents as
directed by the university attorney, the university “would call the SBI [State Bureau of
Investigation] and have me arrested for stealing state property.” We discussed withholding
documents on the grounds that their release
would have a chilling effect on future research,
and on grounds that we would be violating the
conﬁdentiality promised in the Agreement to
Participate. The administrators were not hopeful that these arguments would be accepted,
and in any case deferred to the university
attorney on making a ﬁnal decision.
In June, the university attorney agreed
to release records to the Pork Council,
including computerized files of individual
responses, interviewer training instructions,
draft copies of our report, other statistical
tabulations, and study related correspondence, including electronic mail messages of
all project staff. To protect conﬁdentiality of
the participants and the communities, the
university attorney agreed that we should
withhold any information that could lead to
disclosure of where the study was done,
including maps, driving instructions, and
any references in our communications or
study materials to locations or names of persons that would identify locations in the
study. We reasoned that no individuals
could be identiﬁed, even with information in
the survey, unless the locations of the survey
were known. Staff members and I spent considerable time in assembling and redacting
documents. In the presence of the rural
health survey project director and other staff,
an attorney for the Pork Council reviewed
the documents and copied many of them.
They continued until August to request
information that we had withheld and then
ceased to express interest.
In July 1999, I was invited by the State
Health Department to present ﬁndings of our
study at a conference on the public health
impacts of intensive livestock operations. The
conference was held at North Carolina State
University in Raleigh, which has the Animal
and Poultry Waste Management Center, a
veterinary school, and other programs related
to industrial agriculture. A number of pork
producers attended the conference and posed
hostile questions after my presentation. Later,
I was approached by an assistant professor
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from another UNC-system institution, who
told me, “I have been conducting research
on neighbors of hog operations, but I’m
afraid that if I have to deal with legal problems like yours, I’ll never get tenure. So I’ve
decided to drop my research for now.”

The Sustainable Hog Farming
Summit
In the fall of 2000, I accepted an invitation
to speak about our environmental justice
and public health research at a conference
being organized by a coalition of independent farmers, environmentalists, and grassroots organizations billed as the “Sustainable
Hog Farming Summit.” The conference was
scheduled for January 2001 in New Bern,
North Carolina. On 8 December, I was
copied, along with the Dean of the School of
Public Health and the UNC Chancellor, on
e-mail correspondence from the UNC
Associate Vice Chancellor for Government
Relations. Staff in the UNC system president’s office had written to the Associate
Vice Chancellor:
We have received several questions and complaints from legislators and others—received
through different offices in the University—
about the Sustainable Hog Farming Summit
announced for Thursday, January 11, 2001 at
New Bern.… Five faculty members at three different UNC institutions show on the Summit
agenda as program participants (moderators or
panelists). I’ve been asked whether those faculty
members are representing themselves or the universities where they are employed, are attending
on university time or their own, and whether
they are paying their own expenses or is someone
else (presumably meaning the university or the
conference sponsors).

During 15 years on the UNC faculty I
had presented research at scores of meetings
but had never before been asked to account
for myself in this way. The associate vice
chancellor described a senior member of the
North Carolina Senate who “had concerns
about Carolina’s [UNC’s] ‘involvement’
with the program.” She also described a conversation with two Pork Council lobbyists
“whom I consider to be friends” and
reported that “they are fully cognizant of the
fact that we cannot and will not censure our
faculty.” I responded to the administrators
by explaining that I was appearing as a university employee to present my research, and
that I would be funded by our environmental justice research and education grant.

Social and Ethical
Responsibilities of
Researchers
Environmental health research can inﬂuence
conflicts between communities of low
income or people of color and the institutions that derive beneﬁts (proﬁts, federal and
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state funding or services, avoidance of
wastes) from the activities and policies that
burden these communities. Researchers,
most of whom work in relatively privileged
institutions, are placed in situations of conflicting loyalties if they conduct research in
collaboration with, or on behalf of, communities burdened by environmental injustices.
These conﬂicts can threaten the self-interest
of researchers and may raise social and ethical issues that do not typically arise in
research projects that respond to the agendas
of institutions.

Principles of Research Design
Before addressing some of these conﬂicts as
they apply to our case, it is important to be
clear that researchers performing community-driven environmental health research
should not encounter conﬂicts over the logic
used to design research. Our scientific culture values expert opinion and standardized,
replicable techniques over lay opinion and
observation. Because observations of community members do not “count” in the scientific literature used by policy makers and
courts, researchers can maximize their service
to communities by devising standardized
procedures, including data collection and
measurement techniques, that comport with
professional standards, even as we may need
to change those standards to improve science. First among our considerations should
be to conduct studies that have the sensitivity to detect an effect if one exists. The ability to detect no effect when one does not
exist is also important, although in the case
of community-driven environmental
health, researchers must carefully distinguish “no effect” for a speciﬁc biologic end
point from “no effect” in an ecologic context that encompasses social, psychologic,
and economic impacts.
The challenge for researchers is to work
with community members to frame questions, and design procedures to produce
answers, that respect community concerns
by investigating them with the best technical
approaches possible, including newly devised
methods to enhance community input and
analyze data. Results of these investigations
will be useful to communities burdened by
environmental problems because such
research can address topics that could not be
investigated without the technical resources
of institutions, and because the ﬁndings can
be used in situations where community
observations are not valued. Rather than facing a conflict between standard procedures
and alternatives that are acceptable to the
community but viewed as “unscientific” by
scientists, both researchers and community
members beneﬁt from negotiating the use of
rigorous methods.
VOLUME

Responding to Government,
Industry, and the Media
In responding to concerns and inquiries
from the state legislature, university administration, and federal granting agency, I might
have distanced myself from the communities
living with hog CAFOs and their allies.
Instead, I kept them informed. This strategy
had two effects. First, I maintained the trust
of the communities who had been instrumental in identifying research questions,
conducting fieldwork, and educating the
public about our ﬁndings. This trust would
continue to be essential if we were to address
additional research questions. Second, the
communities responded by appearing at the
legislative hearing, giving advice on acceptable means of responding to the public
records request, helping to identify external
legal support, and providing strong encouragement and support. If I had backed away
from the community under institutional
pressure, not only would I have compromised relationships essential to conducting
high-quality research, our research partnership would have lost support of an outside
constituency at the very time when it was
most needed.
Some academics are reluctant to interact
with the media. They feel that their ﬁndings
are misrepresented and misunderstood and
that interviews take considerable time and
have little potential to influence scientific
publications or grant funding, the criteria
that matter most for career advancement.
However, community-driven researchers
have responsibilities regarding publication
of scientiﬁc ﬁndings, making those ﬁndings
public in appropriate ways, and participating in processes involving the media and
policy makers (24,25). Environmental
health findings can help exposed community members protect themselves, can motivate participation in democratic processes,
and can inﬂuence public opinion and policy
makers. Researchers have an obligation to
be involved in targeted efforts to inform
affected communities about research results
as well as to participate in activities that
have a wider audience (24). These activities
must be conducted in partnership with
affected communities.
Researchers have a responsibility to
report ﬁndings of studies even when they can
be expected to produce negative reactions
from industry, government, or universities.
Publications are a key goal of researchers
seeking to compete for positions and grant
funding in an entrepreneurial environment.
However, when research sheds light on institutional discrimination, environmental contamination, or health effects that could create
legal problems for institutions that provide
jobs and funding to researchers, researchers
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may be motivated to withhold or delay publication, or to provide benign interpretations
even when there is evidence of harm. Such
actions fail to meet responsibilities to
research participants, exposed communities
in the study area and elsewhere, policy makers, and researchers working on the same or
related problems.

Respecting Interests of Individuals
and Communities
Our experiences with the public records act
request have similarities with cases of other
researchers whose records have been subpoenaed in law suits involving large corporations
(26–30). Tobacco, oil, and pharmaceutical
industries have sought and obtained research
records that university investigators had
assumed would be protected by conﬁdentiality
requirements. Furthermore, it cannot be presumed that university administrators will take
a strong advocacy role in protecting research
records or faculty members (26,27). Our compromise, revealing responses but not locations
of the respondents, was based on the assumption that both pieces of information would be
required for deductive disclosure of the identity of participants through age, sex, race,
occupation, and household characteristics.
This compromise was accepted by the university attorney despite the concern that the university might have to go to court to protect the
identity of communities. However, given the
complexities of deductive disclosure from a
statistical as well as an ethical standpoint, it is
inappropriate for a researcher and an attorney,
especially under threat of litigation, to make
the final decision about release of data.
Researchers and institutions faced with similar
decisions should consult a panel, possibly an
IRB or a committee of an IRB, that includes a
statistician, community members, and others
experienced in protection of human subjects.
A more fundamental problem is that
IRBs are concerned only with protecting
individual research participants. In our
research, we were also concerned with protecting the communities where the research
was conducted. The presence of industrial
hog operations has split communities
between those who depend on the industry
for income and those whose quality of life
and health have been adversely affected (31).
In some areas, community members have
been fearful of participating in research
because of the inﬂuence of the hog industry
in local affairs. One resident told us, “If you
want to do a survey in this community,
you’d better ﬁnish on the ﬁrst day, because
you won’t be able to come back.” We were
also advised not to call the sheriff’s department if we had trouble on the road. Several
community members who have publicly
opposed the industry told me that they have
Environmental Health Perspectives

been followed and threatened, and that they
carry weapons for their own protection.
In 1998, attorneys for a hog grower
wrote to Elsie Herring, a North Carolina
woman who had requested help from local
and state public health officials regarding
spraying of hog waste that drifted onto her
and her mother’s homes and cars (32). The
attorneys threatened to sue Herring and
impose a restraining order if she persisted
in her requests for assistance. “If you violate
any such restraining order,” the letter
stated, “we will ask the court to put you in
prison for contempt.” At the Sustainable
Hog Farming Summit, Herring reported
that the grower blocked passage of her car
on the road to her mother’s house, and that
he entered her mother’s home without invitation, shouted at her mother, and shook
her as she sat in her chair. Herring’s mother
was in her 90s.
On 11 September 1995, Dana Webber
reported in the Wilmington Star (33) that
two residents of Duplin County, North
Carolina, who had publicly opposed industrial hog production became concerned for
their jobs after their supervisors were contacted by representatives of Murphy Farms,
then the largest hog producer in the world.
Although both left their jobs, “not solely
because of Murphy’s intimidation tactics,”
one of the workers said, “It’s a mind game.
This pork industry has got people scared
thinking that they’re so big and strong and
that we can’t do without them.” According to
Webber, “Duplin County officials contend
that people in the county have complained to
them about the kind of intimidation tactics
[the workers] describe.”
In this adversarial climate, the very choice
of research topics almost invariably involves
taking sides, whether it is research on environmental health or waste management technology. Human subjects are not the only
ones at risk in public health research; community organizations that cooperate with
researchers, community consultants who
facilitate contacts between researchers and
human subjects, family members, and others
may reasonably fear intimidation and threat.
Furthermore, communities that host facilities widely known for repellent odors may
fear stigmatization if their identities are
known. Researchers working on environmental health issues in the area of environmental injustice need to consider not only
their obligation to individual human subjects but also their social responsibilities to
entire communities (5,34).

Conclusions
Most researchers are accustomed to full-time
employment with health insurance, pension
benefits, and wages that afford housing in
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neighborhoods with access to clean water,
sewerage, adequate schools, and medical facilities and that are free from major sources of
environmental contamination. For us, antagonism from an industry that is threatened by
environmental health research, or the question of support from our own institutions,
can be very disturbing. However, these problems pale in comparison with the situations of
people who live every day in a contaminated
environment, unable to enjoy their homes
and neighborhoods, unable to sell their property (if they are owners), fearful for their own
health and the health of their family members. Although I have focused on the perspectives of an epidemiologist working on
community-driven research, it is important to
emphasize that researchers may choose to
walk away from pollution and conﬂict; most
community members who live with discrimination, pollution, and conﬂict have no choice
but to accept or to ﬁght injustice.
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