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Re: North Carolina’s Draft 2016 §303(d) List 

 The Southern Environmental Law Center appreciates the opportunity to comment on the 
above-referenced list on behalf of American Rivers, the Catawba Riverkeeper Foundation, Cape 
Fear River Watch, the Haw River Assembly, the North Carolina Chapter of the Sierra Club, the 
River Guardian Foundation, Sound Rivers, the Winyah Rivers Foundation, and the Waterkeeper 
Alliance.  The following comments object to the State’s continued defiance of recommendations 
made by the U.S. Environmental Protection Agency (EPA), identify examples of objectionable 
proposed listing decisions, and suggest revisions to the draft 2016 §303(d) list.  

I.  The Clean Water Act and the § 303(d) List:  Combating Water Pollution 

The goal of the Clean Water Act is to “restore and maintain the chemical, physical, and 
biological integrity of the Nation’s waters.”1 To achieve this goal, the Act requires the 
establishment of direct limitations on the discharge of pollutants—i.e., “effluent limitations,”2 
provides for the issuance of permits incorporating these limitations, and forbids the discharge of 
pollutants without such a permit.3 The Act also recognizes the need for additional protective 
measures when effluent limitations prove insufficient to ensure water quality. Accordingly, every 
two years, each state is required by Section 303(d) of the Act to identify waters within its 
jurisdiction for which required effluent limitations are insufficiently stringent to implement 
applicable water quality standards.4  The resulting compilation of impaired waters is known as 
                                                            
1 33 U.S.C. § 1251(a).  
2 33 U.S.C. § 1311(b)(1)(A), (B); see also N.C. Gen. Stat. § 143-215 (discussing North Carolina’s establishment of 
effluent limitations). The Clean Water Act was amended in 1972 to emphasize this approach to water pollution. See 
Friends of the Earth, Inc. v. Gaston Copper Recycling Corp., 204 F.3d 149, 151 (4th Cir. 2000) (“Prior to 1972, the 
focus of federal efforts to abate water pollution was measurement of the quality of receiving waters.” (citing Water 
Quality Act of 1965, Pub. L. No. 89–234, 79 Stat. 903)). 
3 33 U.S.C. § 1311(a). 
4 33 U.S.C. § 1313(d)(1)(A).  



 

the “303(d) list.”  Once these waters are identified as impaired, the Act requires the state to 
establish a total maximum daily load (“TMDL”) to further limit the presence of the pollutant or 
pollutants that cause the impairment.5  

Thus, the proper identification of impaired waters and the prompt development of 
responsive TMDLs are essential to improving the quality, and preserving the best use, of the 
State’s waters.  Unfortunately, the draft 303(d) list proposed by North Carolina fails to identify 
properly the State’s impaired waters or ensure the development and implementation of necessary 
TMDLs.  Contrary to EPA guidance, the State continues to employ a listing methodology that 
under-identifies impaired waters and thereby deprives North Carolina’s waters of the additional 
protection required by the Act.6  Of particular concern is the use of an objectionable 
methodology to assess impairment by toxic pollutants,7 since “control of toxic pollutants in 
surface waters is an important priority to achieve the Clean Water Act’s goals and objectives.”8  

II.   An Indefensible Listing Methodology for Toxic Pollutants   

In North Carolina, the Environmental Management Commission (EMC) is statutorily 
required to “implement the provisions of subsections (d) and (e) of 33 U.S.C. § 1313 [Clean 
Water Act §303] by identifying and prioritizing impaired waters and by developing appropriate 
total maximum daily loads of pollutants for those impaired waters.”9  Fortunately, the United 
State Environmental Protection Agency (“EPA”) reviews the list drafted by the State.  “The 
EPA’s review of the North Carolina section 303(d) list ensures that the list identifies water 
quality limited segments consistent with existing State standards.”10   

In previous years, EPA has questioned the methodology approved by the EMC to create 
the 303(d) list and repeatedly expressed reservations about how the State assesses attainment of 
numeric water quality standards.  Prior to 2013, 303(d) listing decisions related to numeric water 
quality standards were made using the “10% rule”: if more than 10% of samples exceeded the 
numeric standard for a specific pollutant, the water body was listed as impaired by that pollutant, 

                                                            
5 33 U.S.C. § 1313(d)(1)(C). A TMDL may also be required when application of pollution controls beyond 
technology-based effluent limitations, such as water-quality based effluent limitations or other pollutant control 
requirements, are insufficiently stringent to implement applicable water quality standards. See  40 C.F.R. § 
130.7(b)(1). 
6 As stated by the EPA, the “methodology is the key to improving the validity of State categorizations of water 
quality.”  U.S. EPA, GUIDANCE FOR 2006 ASSESSMENT, LISTING AND REPORTING REQUIREMENTS PURSUANT TO 
SECTIONS 303(d), 305(b) AND 214 OF THE CLEAN WATER ACT 39 (July 29, 2005) (hereinafter “2006 Guidance”).  
7 The Clean Water Act directs EPA to maintain a list of toxic pollutants or combination of pollutants.  33 U.S.C. § 
1317(a)(1); see also 40 C.F.R. 401.15 (listing toxic pollutants designated pursuant to 33 U.S.C. § 1317(a)(1)).     
8 Water Quality Standards for Priority Toxic Pollutants, 57 Fed. Reg. 60848 (Dec. 22, 1992).  
9 N.C. Gen. Stat. § 143B-282(c). 
10 EPA, REGION 4, PARTIAL APPROVAL OF THE NORTH CAROLINA DEPARTMENT OF ENVIRONMENT AND NATURAL 
RESOURCES’ 2014 SECTION 303(D) LIST SUBMITTED ON MARCH 31, 2014 at 7 (July 2014) (hereinafter “Partial 
Approval 2014”).  



 

as long as at least 10 samples were taken within the assessment period.11  EPA has consistently 
warned against using the 10% rule to assess attainment of numeric water quality standards for 
toxic substances.12   

 For toxic pollutants, EPA guidance recommends use of the 1-in-3 rule: if more than 1 
sample collected in a water body during any three year period shows an exceedance of the 
numeric standards for a toxic pollutant, the water body should be included on the 303(d) list.13 
According to EPA, “[i]n the case of aquatic life, more frequent violations . . . would result in 
diminished vitality of stream ecosystem characteristics by the loss of desired species.”14 
Notwithstanding, North Carolina has refused to employ the 1-in-3 rule to assess impairment by 
toxic pollutants.  

 “A state may use an alternative methodology to assess waters where the state has 
provided a scientifically defensible rationale that its methodology is no less stringent than EPA’s 
recommended water quality standards.”15 In 2010, EPA “reviewed the justification North Carolina 
submitted supporting its listing methodology for toxic and non-conventional pollutants” and the agency 
stated it “does not believe the State has demonstrated that the ten percent frequency methodology for 
toxics is no less stringent that the 1-in-3 frequency methodology recommended in EPA’s assessment 
guidance.”16  EPA also objected in 2012 to North Carolina’s use of the 10% rule in the 
assessment methodology for toxic pollutants.17  EPA once again expressly stated that North 
Carolina had failed to “demonstrate that the ten percent frequency methodology for toxics is no 
less stringent than the 1-in-3 frequency methodology recommended in EPA’s assessment 
guidance.”18   

The EMC had an opportunity, when adopting a new methodology for use in crafting the 
2014 303(d) list, to fix the problems with the 10% rule.  Instead, the EMC approved a listing 
methodology that was even more objectionable because it employed a 90% statistical confidence 

                                                            
11 For instance, under the 10% rule, if 60 samples were taken during the five-year assessment window, an 
assessment unit would only be listed if seven or more samples exceeded limits for a given criterion.   
12 2006 Guidance, supra note 6, at 39; 2004 Guidance, supra note 13, at 30 (“Use of the 10% rule when performing 
attainment determinations regarding effects of toxics is not appropriate unless the State’s WQS regulations or WQS 
guidance specifically authorizes use of this rule for such pollutants.”).  
13 EPA, REGION 4, APPROVAL OF THE STATE OF THE NORTH CAROLINA DEPARTMENT OF ENVIRONMENT AND 
NATURAL RESOURCES’ 2010 SECTION 303(D) LIST SUBMITTED ON MARCH 29, 2010 at 17 (AUGUST 2010); see also 
U.S. EPA, GUIDANCE FOR 2004 ASSESSMENT, LISTING AND REPORTING REQUIREMENTS PURSUANT TO SECTIONS 
303(d), 305(b) AND 214 OF THE CLEAN WATER ACT 26-27 (July 21, 2003) (hereinafter “2004 Guidance”) (explaining 
EPA’s preference for the 1-in-3 frequency methodology). 
14 57 Fed. Reg. 60870.  
15 Id.  
16 Id.  
17 EPA REGION 4, PARTIAL APPROVAL OF THE STATE OF NORTH CAROLINA’S 2012 303(D) LIST SUBMITTAL 14-15 
(Aug. 10, 2012) (hereinafter “Partial Approval 2012”), available at   
18 Id. at 14; see also 2004 Guidance, supra note 13, at 26-27 (explaining EPA’s preference for the 1-in-3 frequency 
methodology).   



 

component.19  Under the new methodology, even more samples showing exceedance of water 
quality standards are necessary for the State to recognize impairment.20  The EMC sought to 
defend this approach by referencing a similar listing methodology employed by Florida, claiming 
the change was necessary to “provide more statistical confidence that standards were exceeded in 
at least 10 percent of samples by taking sample size into account.”21  However, EPA observed 
that Florida’s use of a statistical confidence measure was necessary “to account for uncertainty in 
data quality” and noted that “in North Carolina, data validity is ensured through consistent use of 
standard operating procedures and rigorous quality assurance and quality control processes.”22 In 
light of the “different circumstances in North Carolina,” the EPA emphasized that the federal 
agency “does not agree with the use of a ten percent exceedance approach with ninety percent 
confidence for metals use support assessment.”23 

When EPA conducted an independent assessment, using a scientifically defensible listing 
methodology to assess impairment by toxic and non-conventional pollutants, the result was 
dramatic: 51 waters were added to North Carolina’s 303(d) list.24  

III. NC Should Not Make Listing Decisions Based on a Repeatedly Rejected Methodology 

 Notwithstanding, North Carolina employed the same methodology to draft the 2016 list 
as the one rejected in 2014. The State continued to ignore EPA’s concerns about the use of the 
10% rule and the new requirement of 90% statistical confidence to assess impairment for toxic 
pollutants.  The State now proposes to de-list 47 of the 51 water bodies that EPA re-listed in 
2014.  And, in a remarkable show of defiance, the State claims each of these de-listings is 
justified because the previous listing (i.e., the one commanded by EPA) was “inconsistent with 
                                                            
19 The 2014 listing methodology was approved on March 14, 2013 and amended on January 13, 2014 to reflect the 
consolidation of the Division of Water Quality into the Division of Water Resources.   
20 For instance, consider a sample size of 36, which correlates to monthly samples taken during three years.  
Whereas the 10% rule would require four samples showing an exceedance to classify the sampled water body as 
impaired and put it on the 303(d) list, the new methodology requires 7 samples showing an exceedance to ensure 
90% statistical confidence.   
21 Partial Approval 2014, supra note 10, at 16 (quoting North Carolina’s “Justification for Changes to the 10% 
Listing Method”).  
22 Partial Approval 2014, supra note 10, at 17. In order to be considered for 303(d) listing purposes in NC, “data 
must meet certain requirements”  and “undergo detailed review to evaluate [its] accuracy, precision, and 
representativeness.”  N.C. DEQ, Submittal Instructions: Data for Potential Regulatory Use, available at 
https://ncdenr.s3.amazonaws.com/s3fs-
public/Water%20Quality/Planning/TMDL/Data/Submittal%20Instructions3.pdf As stated by DEQ,  

Generally, analytical data generated by non-DWR parties for regulatory purposes will be required 
to meet the same data quality requirements as internal activities. SOPs for collection and analysis 
must be available and must be consistent with DWR SOPs. Any laboratory generating data that 
are offered for DWR’s regulatory consideration must have an established Quality Program 
appropriate for the expected data use. The laboratory must be certified for all parameters by EPA 
or DWR, where such certification exists. The data received must be in a format specified by DWR 
and must be of acceptable quality. 

23 Partial Approval 2014, supra note 10, at 17. 
24 Letter from James D. Giattina, EPA, Region 4, to Tom Reeder, DENR (Dec. 19, 2014), available at 
https://archive.epa.gov/pesticides/region4/water/tmdl/web/pdf/nc-2014-303d-final-action.pdf.  



 

the assessment methodology.”25  DEQ’s disagreement with EPA does not constitute “good 
cause” for removing these waters from the 303(d) list.26  

Indeed, according to the EPA, “[w]aters should generally remain in Category 5 until a 
TMDL is established unless there is reason to believe that conditions that led to the initial listing 
have changed (WQSs are attained, actions justifying inclusion in Category 4, etc.), or that the 
basis for the initial listing was in error.”27  The State has offered no argument that the conditions 
that led to the listing have changed for any of the 47 water bodies proposed to be de-listed.  
Indeed, for most of the water bodies in question, the State has not collected the data necessary to 
make such a determination.  Apparently, the only justification provided for de-listing was that 
EMC refused to accept the EPA’s decision. North Carolina should not move these waters from 
Category 5 to Category 3 when the State’s only justification is its persistent disagreement with 
the federal agency authorized to review and approve the list.28  

In addition, we recommend that the State re-evaluate data samples collected for toxic 
pollutants and, where possible, apply the federally recommended, scientifically defensible 1-in-3 
rule.  A comprehensive evaluation is impossible to conduct on the basis of the data made 
publicly available by the State, which only appears to report the concentration of toxic pollutants 
in samples collected in 2013 and 2014.29  Regardless, the citizens of North Carolina should not 
be forced to rely on EPA to protect North Carolina’s waters; that should be the priority of the 
State environmental agency.  

IV.    Conclusion and Recommendations for Improvement 
 
 As detailed above, the methodology used by North Carolina to create the draft 303(d) list 
is deeply flawed and has resulted in numerous unjustified proposed de-listings.  To prevent such 

                                                            
25 N.C. DEQ, Draft 2016 Assessments Removed from Category 5- 303(d) List (Feb. 21, 2016). For the other 4 de-
listed water bodies, the State collected new data and reportedly found no exceedances.  
26 See 40 C.F.R. § 130.7 (“Good cause includes, but is not limited to, more recent or accurate data; more 
sophisticated water quality modeling; flaws in the original analysis that led to the water being listed in the categories 
in § 130.7(b)(5); or changes in conditions, e.g., new control equipment, or elimination of discharges.”).  EPA may 
require the State to demonstrate “good cause” for its listing decisions.  Id.  
27 2004 Guidance, infra note 15, at 9; see also 40 C.F.R. § 130.7(b)(6)(iv) (“Upon request by the Regional 
Administrator, each State must demonstrate good cause for not including a water or waters on the list. Good cause 
includes, but is not limited to, more recent or accurate data; more sophisticated water quality modeling; flaws in the 
original analysis that led to the water being listed in the categories in § 130.7(b)(5); or changes in conditions, e.g., 
new control equipment, or elimination of discharges.”).  
28 U.S. EPA, INFORMATION CONCERNING 2010 CLEAN WATER ACT SECTIONS 303(d), 305(b), AND 314 INTEGRATED 
REPORTING AND LISTING DECISIONS 6 (May 5, 2009) (“EPA also expects that waters identified as impaired and 
listed on the 303(d) list in the previous reporting cycle will not be removed from the list and placed into Category 3 
in the subsequent listing cycle unless the State can demonstrate good cause for doing so, consistent with EPA 
regulations (40 CFR § 130.7(b)(6)(iv)).  The State should explain why the data and information that formed the 
basis for the original listing is no longer sufficient for determining that the water is still impaired.”). 
29 While we applaud the decision to make data publicly available, we recommend including 3 years of sampling data 
for toxic pollutants, so that the public can compare the protection afforded by the State to that recommended by 
EPA.  



 

harmful decisions in the future, the EMC should formally delegate to DWR the responsibility for 
developing the listing methodology.  This will increase the likelihood that scientific expertise 
informs the identification of waters in need of additional pollution protection.   
 
 Regardless of who develops the methodology, it should be substantially revised.  When 
assessing compliance with numeric water quality criteria expressed as maximum levels, the 
preferred methodology, according to the EPA, is the 1-in-3 frequency method.30  If, instead, the 
State wishes to continue use of the 10% rule, it should at least follow EPA guidance, which 
cautions that the 10% rule should not be applied to assess impairment by toxics and other non-
conventional pollutants.31   
 

If the State insists on retaining its current methodology, it must, at a minimum, proffer an 
acceptable scientific defense for its continued defiance of EPA.  Specifically, the State should 
explain to EPA and the public why it believes the application of the methodology constitutes 
good cause for making listing decisions that define the level of protection afforded to North 
Carolina’s waters.  Because EPA has rejected all previous attempts to justify use of the 
methodology to assess impairment by toxics, all waters removed from the list for no other reason 
than the application of the rejected methodology should be returned to the 303(d) list and 
afforded the protection contemplated for such impaired waters under the Clean Water Act.  
   

Respectfully, 

 
Will Hendrick 
Associate Attorney 
Southern Environmental Law Center 
 

cc (via email): 
Marion Hopkins, EPA Region 4  
Peter Raabe, American Rivers 
Elaine Chiosso, Haw River Assembly 
Kemp Burdette, Cape Fear River Watch 
Gray Jernigan, Waterkeeper Alliance 
Molly Diggins, NC Chapter of the Sierra Club 
Harrison Marks, Sound Rivers 
George Matthis, River Guardian Foundation 
Emilee Syrewicze, Catawba Riverkeeper Foundation 
Christine Ellis, Winyah Rivers Foundation  

                                                            
30 2004 Guidance, supra note 13, at 26-27 (explaining EPA’s preference for the 1-in-3 frequency methodology). 
31 2006 Guidance, supra note 6, at 39; 2004 Guidance, supra note 13, at 30. 


