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NOW COME Plaintiffs, by and through counsel and pursuant to Rules 26, 33, 

34, 37, and 45 of the North Carolina Rules of Civil Procedure, and move this Court to 

enter an order compelling the Legislative Defendants and non-parties Senator 

Warren Daniel, former Senator Joel Ford, and Senator Joyce Krawiec (hereinafter, 

the “Legislators”), each of whom are improperly withholding documents and 

information under the guise of legislative privilege, to respond fully to Plaintiffs’ 

discovery requests.  In support of this motion, Plaintiffs state as follows: 

PRELIMINARY STATEMENT 

 On July 19, 2019, this Court determined that Plaintiffs’ complaint stated a 

claim that the General Assembly enacted an intentionally racially discriminatory 

law, Senate Bill 824 (“S.B. 824”), in violation of the North Carolina Constitution.  

Having survived the pleading stage, Plaintiffs are entitled to use discovery to gather 

evidence in support of their claim, including, most critically, evidence of the 

Legislators’ intent in drafting S.B. 824.   

Accordingly, Plaintiffs have requested communications between legislators, 

General Assembly staff, and certain third parties regarding S.B. 824, as well as other 

materials outside of the public legislative record that the legislature considered when 

drafting that statute.  The Legislators have produced only a fraction of the documents 

responsive to Plaintiffs’ requests, claiming the rest are protected by legislative 

privilege.  And, the Legislators have also refused to produce a privilege log identifying 

the purportedly privileged documents, or to provide any explanation of how specific 

documents satisfy the requirements for invoking the privilege, leaving Plaintiffs with 

no basis to assess the legitimacy of the Legislators’ claim.   
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There is no support for the Legislators’ blanket invocation of the privilege and 

refusal to produce a privilege log.  Where, as here, the information sought is relevant, 

is not otherwise available, and pertains to serious issues concerning the government’s 

infringement on the constitutional rights of individuals, the qualified legislative 

privilege must yield.  Plaintiffs have adequately alleged that the deliberative 

processes the Legislators seek to shield from view were riddled with discriminatory 

intent.  That unlawful intent goes to the very heart of Plaintiffs’ claim that S.B. 824 

violates the North Carolina constitution.  The information sought is thus plainly 

relevant, and cannot be obtained elsewhere.  Under these circumstances, where the 

fundamental rights of voters are at stake, discovery cannot be avoided by invoking 

the legislative privilege.  

BACKGROUND 

A. Plaintiffs’ Discovery Requests and the Legislators’ Responses 
and Objections 

Plaintiffs served requests for production and interrogatories on the Legislative 

Defendants and subpoenas duces tecum on non-parties Senator Warren Daniel, 

former Senator Joel Ford, and Senator Joyce Krawiec on August 19, 2019.  See 

generally Plaintiffs’ First Requests for Production to Legislative Defendants (Ex. A); 

Plaintiffs’ Second Set of Interrogatories to Legislative Defendants (Ex. B); Plaintiffs’ 

Subpoenas Duces Tecum Directed to Warren Daniel, Joel Ford, and Joyce Krawiec 

(Ex. C, D & E) (collectively, the “Requests”).1 

                                            
1  Citations in this Motion to specific requests for production or interrogatories to the Legislative 

Defendants appear as follows: “Req. # _,” Interrog. # _.”  Citations to the requests served on non-
parties Daniel, Ford, and Krawiec appear collectively as follows: “Non-party Req. # _.” 
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The Requests seek information that is relevant to and probative of Plaintiffs’ 

claim of intentional discrimination, including:   

(1) communications between the Legislators and “other members of the 
General Assembly and their staff” (Req. # 1; Non-party Req. # 1);  

(2) “materials, outside of the public legislative record, that were considered by 
the General Assembly,” or by individual members, in relation to S.B. 824’s 
photo ID requirement (Req. # 3; Non-party Req. # 3);  

(3) documents or data related to the impact or effect of S.B. 824’s photo ID 
requirement (Req. ## 4, 7);  

(4) documents or data related to voter behavior and demographics 
(Req. ## 5, 6); and  

(5) the identities of any person that the Legislators knew to have been 
involved in the drafting and analysis of S.B. 824 (Interrog. # 2).  

The non-party legislators and the Legislative Defendants served responses and 

objections to Plaintiffs’ Requests on September 3, 2019 and September, 18, 2019, 

respectively.  In those responses, the Legislators repeatedly invoked a “legislative 

privilege” objection as grounds for refusing to search for, produce, or even log 

otherwise responsive documents.2 

B. The Parties’ Meet and Confer Efforts 

The parties conferred by telephone on October 11, 2019 and November 19, 2019 

regarding the Legislators’ discovery responses, and exchanged emails on October 16, 

17, 22, and 25, and November 4, 11, 15, and 17, in an attempt to narrow the areas of 

disagreement and explore proposals for compromise that would obviate the need for 

                                            
2  See Objections and Responses of Legislative Defendants to Plaintiffs’ Requests for Production 

(Ex. F) at 6–7, 9–11, 13–14, 16; Legislative Defendants’ Responses and Objections to Plaintiffs’ 
Second Set of Interrogatories (Ex. G) at 4–6; Objections and Responses of Non-party Warren Daniel 
(Ex. H) at 5–7; Objections and Responses of Non-party Joel Ford (Ex. I) at 5–6; Objections and 
Responses of Non-party Joyce Krawiec (Ex. J) at 5–7. 
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motions practice.  See generally Meet and Confer Correspondence (Ex. K).  Though 

the parties were able to reach agreement on a number of issues—including those 

related to communications between the Legislators and third parties—disagreement 

remains over the scope and applicability of the legislative privilege as it relates to 

communications between the Legislators and their staff and to documents outside of 

the legislative record that were considered by the Legislators in relation to S.B. 824.  

Because the Legislators contend that the legislative privilege is absolute with regard 

to those categories of information, they have withheld responsive documents and, in 

some cases, refused to even search for potentially responsive material.3  Additionally, 

the Legislators have invoked the privilege as a basis for not providing a privilege log.4  

Thus, with an incomplete production and no other way of testing the legitimacy of the 

Legislators’ privilege invocation, Plaintiffs seek relief by way of this motion. 

ARGUMENT 

 North Carolina Rule of Civil Procedure 26 permits a party to request the 

production of documents “regarding any matter, not privileged, which is relevant to 

the subject matter involved in the pending action.”  N.C. R. Civ. P. 26(b)(1), as 

referenced in N.C. R. Civ. P. 34(a)(i).  “Information is relevant for discovery purposes 

                                            
3  See Meet and Confer Correspondence (Ex. K) at 8 (“With regard to . . . Request [] Nos. 1 and 3, we 

did not engage in a search process to determine that no non-privileged documents exist because 
these requests as written only seek privileged documents”); id. (“With regard to Non-Party 
Krawiec’s and Daniel’s search . . . . Requests Nos. 1, 2 and 3 to these non-parties only seek privilege 
communications and/or are ambiguous as to what non-privilege info they seek, thus no search was 
necessary to determine that there are no non-privileged documents to produce.”); see also 
Objections and Responses of Legislative Defendants to Plaintiffs’ Requests for Production (Ex. F) 
at 9–16 (noting, that in response to Req. ## 4, 5, 6, and 7, Legislative Defendants restricted their 
search by “interpret[ing] [the requests] to only be seeking non-privileged documents”). 

4  See, e.g., Objections and Responses of Legislative Defendants to Plaintiffs’ Requests for 
Production (Ex. F) at 4-5. 
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if it is ‘reasonably calculated to lead to the discovery of admissible evidence . . . .’” 

Adams v. Lovette, 105 N.C. App. 23, 29, 411 S.E.2d 620, 624 (1992).  And under North 

Carolina law, even relevant matter that is privileged is discoverable where “the 

interests of justice outweigh the protected privilege.”  See Mims v. Wright, 157 N.C. 

App. 339, 342, 578 S.E.2d 606, 609 (2003) (quoting Shellhorn v. Brad Ragan, Inc., 38 

N.C. App. 310, 314, 248 S.E.2d 103, 106 (1978)).   

Where parties refuse to produce relevant documents, Rule 37 provides trial 

courts “the means and power to compel recalcitrant parties to abide by the rules of 

discovery.”  F.E. Davis Plumbing Co. v. Ingleside W. Assocs., 37 N.C. App. 149, 153, 

245 S.E.2d 555, 557 (1978).  “The party resisting discovery bears the burden of 

showing why the motion to compel should not be granted.” Window World of Baton 

Rouge, LLC v. Window World, Inc., 2018 NCBC LEXIS 218, at *6 (N.C. Sup. Ct. Dec. 

19, 2018) (internal quotation marks omitted). “Specifically, the party seeking 

protection from the court from responding to discovery must make a particularized 

showing of why discovery should be denied, and conclusory or generalized statements 

fail to satisfy this burden as a matter of law.”  Nat’l Fin. Partners Corp. v. Ray, 2014 

NCBC 49, at *P40 (N.C. Sup. Ct. Oct. 13, 2014) (internal quotation marks omitted). 

Plaintiffs’ Requests seek information about the General Assembly’s 

deliberations leading up to the passage of S.B. 824.  Such information is plainly 

relevant to Plaintiffs’ claim that S.B. 824 was enacted with the intent to discriminate 

against voters of color.  For the reasons that follow, the Legislators have failed to 
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meet their burden of showing otherwise.  They should not be permitted to use 

legislative privilege to shield their motivations from the light of day.    

A. The Legislators’ Invocation of the Privilege Is Overbroad 

Like most evidentiary privileges in North Carolina, North Carolina’s 

legislative privilege, see N.C. Gen. Stat. § 120-9, is qualified and must yield when 

outweighed by a compelling need.  See Mims, 157 N.C. App. at 342, 578 S.E.2d at 609; 

Shellhorn, 38 N.C. App. at 314, 248 S.E.2d at 106; see also Sims v. Charlotte Liberty 

Mut. Ins. Co., 257 N.C. 32, 38, 125 S.E.2d 326, 331 (1962) (noting that a “statutory 

privilege” that permits disclosure upon “the exercise of discretion on the part of a 

judge” “is not absolute, but is qualified”); In re Investigation of the Death of Miller, 

357 N.C. 316, 335, 584 S.E.2d 772, 786 (2003) (“When certain extraordinary 

circumstances are present, the need for disclosure of attorney-client communications 

will trump the confidential nature of the privilege.”); cf. Corum v. Univ. of North 

Carolina, 330 N.C. 761, 786, 413 S.E.2d 276, 292 (1992) (noting that “common law 

theor[ies] or defense[s]” such as “the doctrine of sovereign immunity” must yield 

“when there is a clash” with individual “constitutional rights”).5  

Relatedly, federal courts consider five factors in determining whether a 

compelling interest outweighs the legislative privilege.  See N.C. State Conf. of the 

NAACP v. McCrory, 2015 U.S. Dist. LEXIS 13648, at *19 (M.D.N.C. Feb. 4, 2015) 

                                            
5  That N.C. Gen. Stat. § 120-9 is a qualified privilege is further supported by the fact that Chapter 

120, Article 17 of the North Carolina General Statutes—the statutory provision governing the 
“Confidentiality of Legislative Communications”—allows for the compelled disclosure of otherwise 
confidential material where “subject to G.S. 120-9, G.S. 120-133, and the common law of legislative 
privilege and legislative immunity . . . in the judge’s opinion, the disclosure is necessary to a proper 
administration of justice.”  N.C. Gen. Stat. § 120-132 (emphasis added). 
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(collecting cases); see also In re Grand Jury, 821 F.2d 946, 957 (3d Cir. 1987) (“[A]ny 

such privilege must be qualified, not absolute, and must therefore depend on a 

balancing of the legitimate interests on both sides.”).  These include:  (i) the relevance 

of the evidence sought; (ii) the availability of other evidence; (iii) the seriousness of 

the litigation and the issues involved; (iv) the role of the government in the litigation; 

and (v) the purpose of the privilege.  See N.C. NAACP, 2015 U.S. Dist. LEXIS 13648, 

at *19; Benisek v. Lamone, 263 F. Supp. 3d 551, 553 (E.D. Md. 2017).  Here, each of 

those factors cuts against the Legislators’ blanket invocation of the privilege. 

1. Relevance of the Evidence Sought 

The documents Plaintiffs seek are highly relevant and go to the very heart of 

Plaintiffs’ intentional discrimination claim.  The test for relevancy under North 

Carolina Rule of Civil Procedure 26 “must be construed liberally” and includes any 

matter that “is reasonably calculated to lead to the discovery of admissible evidence.”  

Adams, 105 N.C. App. at 29, 411 S.E.2d at 624 (citing Willis v. Duke Power Co., 291 

N.C. 19, 34, 229 S.E.2d 191, 200 (1976)); see also N.C. Gen. Stat. § 1A-1, N.C. R. Civ. 

P. 26(b)(1) (“Parties may obtain discovery regarding any matter, not privileged, which 

is relevant to the subject matter involved in the pending action, whether it relates to 

the claim or defense of the party seeking discovery or to the claim or defense of any 

other party”).    

“In an Equal Protection Clause case, ‘proof of a legislative body’s 

discriminatory intent is relevant and extremely important as direct evidence.’”  

Bethune-Hill v. Va. State Bd. of Elections, 114 F. Supp. 3d 323, 339 (E.D. Va. 2015) 

(quoting Baldus v. Brennan, 2011 U.S. Dist. LEXIS 142338 (E.D. Wis. 2011)).  Thus, 
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whether S.B. 824 was enacted with discriminatory intent “demands a sensitive 

inquiry into such circumstantial and direct evidence of intent as may be available.”  

Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266 (1977).  And 

the most relevant direct evidence consists of “documents containing the opinions and 

subjective beliefs of legislators or their key advisors.”  Bethune-Hill, 114 F. Supp. 3d 

at 339 (internal citations and quotations omitted); see also N.C. NAACP, 2015 U.S. 

Dist. LEXIS 13648, at *18 (noting that “legislator communications are certainly 

relevant to the issue of intent tied to the [age and race discrimination] claims” raised 

against the passage of a state law).   

“Unlike other cases, where the deliberative process privilege or the legislative 

privilege may be employed to prevent the government’s decision-making process from 

being swept up unnecessarily into the public domain, this is a case where the 

decisionmaking process is the case.”  Bethune-Hill, 114 F. Supp. 3d at 339 (internal 

quotations omitted); see also S.C. Educ. Ass’n. v. Campbell, 883 F.2d 1251, 1259 & 

n.6 (4th Cir. 1989) (allowing judicial inquiry into legislative motive where “the very 

nature of the constitutional question requires an inquiry into legislative purpose”).  

Plaintiffs’ requests seeking identification and disclosure of communications among 

legislators and between legislators and their staff related to S.B. 824’s voter ID 

requirement are “relevant both to motive and to providing context for legislative 

actions”—central inquiries for intentional discrimination claims.  N.C. State Conf. of 

the NAACP v. McCrory, 2014 U.S. Dist. LEXIS 185130, at *18–*19 (M.D.N.C. Nov. 

20, 2014) (citing Arlington Heights, 429 U.S. at 268).  Similarly, the requested 
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materials considered by the General Assembly, documents or data related to the 

impact or effect of the voter ID requirements, and documents or data related to voter 

behavior and demographics may also contain impressions and/or opinions of those 

responsible for drafting S.B. 824, speaking to both motive and strategy.6  The 

relevance of the documents requested thus weighs heavily in favor of disclosure. 

2. Availability of Other Evidence 

No other evidence can directly establish what was in the minds of the 

Legislators when they were considering S.B. 824.  ”[O]fficials seldom, if ever, 

announce on the record that they are pursuing a particular course of action because 

of their desire to discriminate against a particular group.”  League of Women Voters 

of Mich. v. Johnson, 2018 U.S. Dist. LEXIS 86398, at *11–*12 (E.D. Mich. May 23, 

2018).  The “real proof is what was in the contemporaneous record” during the process 

of enacting S.B. 824.  See Page v. Va. State Bd. of Elections, 15 F. Supp. 3d 657, 667 

(E.D. Va. 2014).  Although Plaintiffs may be able to obtain additional circumstantial 

                                            
6  Many of these documents are otherwise discoverable because the legislative privilege simply does 

not apply to “documents containing factually based information used in the decision-making 
process or disseminated to legislators or committees,” and “the materials and information 
available [to lawmakers] at the time a decision was made.”  Comm. for a Fair & Balanced Map, 
2011 U.S. Dist. LEXIS 117656, at *32–*33 (quoting Doe v. Nebraska, 788 F. Supp. 2d 975, 984-85 
(D. Neb. 2011); ACORN v. Cnty. of Nassau, 2007 U.S. Dist. LEXIS 71058, at *4 (E.D.N.Y. Sept. 25, 
2007)); see also League of Women Voters of Mich. v. Johnson, 2018 U.S. Dist. LEXIS 86398, at *14–
*15 (E.D. Mich. May 23, 2018) (noting that “[f]act-based documents and communications are not 
protected by the legislative privilege”).  Thus, regardless of how the Court rules on the balancing 
of interests for legislative privilege, the Legislators should be required to produce purely fact-based 
documents that were considered when drafting, debating, and enacting S.B. 824, as sought by Req. 
## 3-7 and Non-party Req. # 3, and also respond to Interrog. # 2 requesting the identification of 
those involved “in evaluating, analyzing, studying, considering, drafting, and/or implementing any 
provision of . . . S.B. 824.”  See Favors v. Cuomo, 2013 U.S. Dist. LEXIS 189355, at *59 (E.D.N.Y. 
Feb. 8, 2013) (denying legislators’ motion for protective order with respect to interrogatories 
seeking “only factual information – the identities and contact information for those with relevant 
information – rather than descriptions of the decision-making process”). 
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evidence that sheds light on the Legislators’ discriminatory intent, that evidence will 

only supplement—not supplant—direct evidence from the Legislators.  And nothing 

requires Plaintiffs to “confine their proof to circumstantial evidence” alone.  Bethune-

Hill, 114 F. Supp. 3d at 341 (internal quotations omitted); see also Benisek, 263 F. 

Supp. 3d at 554 (concluding that while access to a “recording of legislator statements, 

transcripts of public hearings . . . maps, election and voter data, bill files . . . may be 

probative in part on the issue of specific intent, they provide no meaningful substitute 

for the direct evidence of the mapmakers’ intent”); Favors v. Cuomo, 285 F.R.D. 187, 

219 (E.D.N.Y. 2012) (finding this factor favored disclosure because nonpublic, 

confidential deliberations that occurred within a legislative task force or between 

legislators, their staffs, and retained experts likely could not be obtained by other 

means); Johnson, 2018 U.S. Dist. LEXIS 86398, at *12 (concluding that because 

“intent [wa]s a critical element of Plaintiffs’ claims, [the lack of availability of other 

evidence] weigh[ed] in favor of disclosure”).   

Several factors unique to this case emphasize the critical nature of this direct 

evidence.   

First, the legislative process as it relates to S.B. 824 demands particular 

scrutiny given the prior attempts by this legislature to pass discriminatory voter ID 

laws.  Sixty-one of the legislators who voted in favor of S.B. 824—including the 

Legislative Defendants and Senator Daniel—previously voted to enact a similar 

photo ID requirement (“H.B. 589”) that was struck down as racially discriminatory 

by the U.S. Court of Appeals for the Fourth Circuit.  The Fourth Circuit in NAACP v. 
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McCrory, 831 F.3d 204 (4th Cir. 2016), held that the legislature would not have 

passed H.B. 589 but for its disproportionate impact on African Americans, finding 

that the legislature had used racial data to construct a list of permissible voter IDs 

that would disproportionately impact African-American voters.  Id. at 233.  Though 

the Legislators have argued unpersuasively that the McCrory case has no bearing on 

this matter, it, at a minimum, put them on notice that the exclusion of certain types 

of identification is discriminatory.7  See July 19, 2019 Order at 8 (O’Foghludha, J., 

dissenting).  Yet many of the same IDs excluded from H.B. 589 photo identification 

requirement were excluded from the requirement in S.B. 824—and the legislature 

failed to conduct any new data analysis to determine whether S.B. 824’s new 

requirements would ameliorate the discriminatory effects on African-American 

voters that so concerned the Fourth Circuit.   

                                            
7  The McCrory decision put the Legislators on notice in another way that bears on the issue of other 

available evidence—it was a lesson on how to avoid future judicial scrutiny.  To that point, recent 
reporting from a panel at the American Legislative Exchange Council’s 2019 annual meeting 
captured comments by Tom Farr, the attorney for the legislature in McCrory, stressing the 
importance of maintaining the appearance of a “normal” legislative process when passing bills that 
are likely to be challenged in court, and stating: 

And my perspective on this is, like I’ve told some folks yesterday, it’s like I’m a 
director of a play, I know what I want the play to look like for the judges when we 
actually have to go and defend what we’ve done in court, and so this is why you 
want to make it look like, I know most of you know this already, you’re very cordial, 
cooperative with the minority party, or the opposing party, that you’ve given 
everyone a chance to offer amendments that you considered things that other 
people have suggested. Because the more you take the high road in the legislative 
process, the better it’s going to look in court when you have to defend what you’ve 
done. 

See The Full Transcript of ALEC’s “How to Survive Redistricting” Meeting, SLATE, Oct. 2, 2019, 
available at https://slate.com/news-and-politics/2019/10/full-transcript-alec-gerrymandering-
summit.html.  These sentiments lend further credence to what the case law already acknowledges 
regarding intentional discrimination cases:  “the practical reality [is] that officials seldom, if ever, 
announce on the record that they are pursuing a particular course of action because of their desire 
to discriminate against a particular group.”  Johnson, 2018 U.S. Dist. LEXIS 86398, at *11–*12. 

https://slate.com/news-and-politics/2019/10/full-transcript-alec-gerrymandering-summit.html
https://slate.com/news-and-politics/2019/10/full-transcript-alec-gerrymandering-summit.html
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Second, making this information available will also prevent the Legislators 

from using the privilege as both a “shield” to prevent discovery and a “sword” to 

present evidence or claims that relate to the privilege information.  See, e.g., State v. 

Buckner, 351 N.C. 401, 410, 527 S.E.2d 307, 313 (2000); Qurneh v. Colie, 122 N.C. 

App. 553, 558, 471 S.E.2d 433, 436 (1996).  The Legislators should not be permitted 

to assert that they acted without discriminatory intent in considering S.B. 824 if they 

insist on withholding the very evidence that could show otherwise.  See Favors, 285 

F.R.D. at 199 (observing that a party may not “use [ ] an assertion of fact to influence 

a decisionmaker while denying its adversary access to privileged material potentially 

capable of rebutting the assertion.”); see also Mims, 157 N.C. App. at 343, 578 S.E.2d 

at 608 (noting that North Carolina courts have recognized an implied waiver of 

privilege where a party raises a defense that directly places the privileged material 

at issue); Window World of Baton Rouge, LLC v. Window World, Inc., 2019 NCBC 

LEXIS 54, *37–*38 (N.C. Sup. Ct. Aug. 16, 2019) (“[W]hen a party reveals part of a 

privileged communication to gain an advantage in litigation, the party waives the 

attorney-client privilege as to all other communications relating to the same subject 

matter . . . .”) (quoting United States v. Jones, 696 F.2d 1069, 1072 (4th Cir. 1982)).  

But the Legislators are doing just that.  The Legislative Defendants have 

repeatedly leveraged the testimony of former Senator Joel Ford as a foil to Plaintiffs’ 

allegations of intentional discrimination.  In opposing Plaintiffs’ motion for a 

preliminary injunction, for example, the Legislative Defendants introduced an 

affidavit from Ford that stated that “the General Assembly was not acting with racial 
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animus or discriminatory intent when considering and enacting S.B. 824” and 

supported the General Assembly’s decision not “to look at data on individuals who 

currently lack compliant ID when considering S.B. 824.”  See Affidavit of Joel Ford 

(Ex. L), ¶¶ 22, 28.  Their briefing on that motion relied heavily upon Ford’s statement.  

See Leg. Defs.’ Opp’n (Jun. 19, 2019) at 2, 27, 28, 29, 30, 31, 34, 35.  Legislative 

Defendants also featured the statements of Ford in support of their motion to dismiss, 

going so far as to argue that the history of discriminatory voter ID laws alleged by 

Plaintiffs cannot plausibly carry over to S.B. 824 because, “a primary sponsor of the 

bill was then-Senator Joel Ford, an African-American Democrat.”  See Leg. Defs.’ 

Reply (Jun. 25, 2019) at 20; see also id. at 1.  

These “sword and shield” litigation tactics leave Plaintiffs with no avenue for 

rebutting the assertions of good faith made by Ford on behalf of the other Legislators.  

The tactic is particularly prejudicial here because the General Assembly deleted 

Ford’s legislative email account after he left office—despite the fact that this 

litigation was already in full swing.  See Meet and Confer Correspondence (Ex. K) 

at 4.  The destruction of this potentially relevant and probative evidence forecloses 

yet another means for Plaintiffs to challenge the statements of Ford.  Thus, fairness 

dictates that these responsive records be produced to allow Plaintiffs an opportunity 

to rebut Legislative Defendants’ key witness and to prove their case in chief.  At a 

minimum, given Ford’s role in the litigation and that he is the sole proponent of S.B. 

824 to waive legislative privilege, all correspondence between Ford and the other 

Legislators must be produced.   
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Finally, following this Court’s ruling on the motions to dismiss, the only claim 

left in the case is one that requires evidence of discriminatory intent.  In other voting 

cases where courts have upheld assertions of legislative privilege, the claimants had 

other claims—and thus a broader array of evidence—they could rely upon to obtain 

the relief sought.  See, e.g., N.C. NAACP, 2015 U.S. Dist. LEXIS 12648, at *9–*10 

(noting that plaintiffs brought claims under the VRA in addition to their 

constitutional intentional discrimination claims); Comm. for a Fair & Balanced Map 

v. Ill. State Bd. of Elections, 2011 U.S. Dist. LEXIS 117656, at *12 (N.D. Ill. Oct. 12, 

2011) (noting that while “[p]roof of discriminatory intent is required for plaintiffs to 

prevail on their [constitutional] racial discrimination claims,” it was “not necessary” 

to sustain their VRA claims); Rodriguez v. Pataki, 280 F. Supp. 2d 89, 101–02 

(S.D.N.Y. 2003) (noting that because some plaintiffs brought claims under Section 2 

of the Voting Rights Act “evidence of discriminatory animus” was not “an essential 

element of all of the plaintiffs’ claims”).  The fact that this case proceeds on an 

intentional discrimination claim alone only heightens the need for this discovery—

and diminishes the likelihood that evidence from other sources, less probative to the 

question of legislative intent, will allow Plaintiffs to obtain the relief sought.  

Accordingly, for all of these reasons, this factor too favors disclosure.   

3. Seriousness of the Litigation and Issues Involved 

The seriousness of the issues involved in this litigation also weigh in favor of 

discovery.  There is “no question that the present litigation involves serious and 

important questions affecting the constitutional rights of North Carolinians and the 

integrity of North Carolina elections.”  N.C. NAACP, 2014 U.S. Dist. LEXIS 185130, 
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at *21; see also Bethune-Hill, 114 F. Supp. 3d at 341 (“In a republican government, 

there is no more foundational right than meaningful representation.”).  If S.B. 824 is 

upheld, thousands of North Carolina voters without acceptable ID will either be 

disenfranchised or unduly burdened as a result of the stringent voter ID 

requirements and application of the statute’s unnecessarily complicated provisions.  

Plaintiffs’ claim also “raise[s] serious charges about the fairness and impartiality of 

some of the central institutions of our state government.”  Favors, 285 F.R.D. at 219.  

This factor thus weighs in favor of disclosure.   

4. Role of the Government in the Litigation 

The central role of the government in the merits of Plaintiffs’ claim also favors 

disclosure.  “[T]he government is directly involved in the litigation, in the alleged 

constitutional violations, and in any potential remedy that is sought,” N.C. NAACP, 

2014 U.S. Dist. LEXIS 185130, at *21, and the government’s “decision-making 

process remains at the core of the plaintiffs’ claims.”  Bethune-Hill, 114 F. Supp. 3d 

at 341.  In such circumstances, “the legislature’s direct role in the litigation supports 

overcoming” assertions of legislative privilege.  Id.  The Legislative Defendants could 

not be more involved, as they are named parties in this litigation and represent the 

General Assembly in their official capacity.  And Senator Daniel, Senator Krawiec, 

and former Senator Ford, though non-parties, were primary sponsors of the 

legislation at issue: their decision-making process is thus all the more central to 

Plaintiffs’ claim.  See, e.g., Johnson, 2018 U.S. Dist. LEXIS 86398, at *12 (finding that 

the role-of-government factor in plaintiffs’ favor where “government [was] a direct 

participant in [the] action” and plaintiffs sought documents from non-party 
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legislators).  This factor weighs all the more strongly in Plaintiffs’ favor as applied to 

Ford, who has “voluntarily installed” himself in this litigation by waiving his 

legislative privilege to provide testimony on Legislative Defendants’ behalf.  Bethune-

Hill, 114 F. Supp. 3d at 341.  

All of the Legislators were responsible for drafting S.B. 824, less than two years 

after the Fourth Circuit determined that H.B. 589 unconstitutionally discriminated 

against voters of color.  The Legislators chose to enact S.B. 824 without conducting 

any new data analysis to determine whether the new law’s requirements would 

ameliorate those discriminatory effects.  Instead, the General Assembly relied on 

outdated data, which it knew showed that S.B. 824 would disenfranchise thousands 

of voters.  These and other decisions related to the drafting of S.B. 824 are central 

inquiries at issue in this litigation.  In short, “the decisionmaking process . . . [itself] 

is the case.”  Comm. for a Fair & Balanced Map, 2011 U.S. Dist. LEXIS 117656, at 

*28–*29 (internal citations omitted) (emphasis in original).  Thus, the government’s 

role in this matter weighs in favor of requiring the Legislators’ qualified privilege to 

yield to Plaintiffs’ discovery requests. 

5. Purpose of the Privilege 

The purpose of the privilege also weighs in favor of disclosure here.  The 

purpose of the legislative privilege is to prevent a possible “chilling effect” on 

government employees and the deliberative process.  See N.C. NAACP, 2015 U.S. 

Dist. LEXIS 13648, at *19; see also Johnson, 2018 U.S. Dist. LEXIS 86398, at *12–

*13.  But there is no legitimate interest in protecting a deliberative process that 

results in an intentionally discriminatory law that deprives voters of color of their 
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fundamental constitutional rights.  Such deliberations should be uncovered and 

should be chilled.  See League of Women Voters of Fla. v. Fla. House of Representatives, 

132 So. 3d 135, 150, 151 (Fla. 2013) (noting that “the public’s interest in ensuring 

compliance with a constitutional mandate” weighed in favor of disclosure).   

Moreover, where, as here, the Legislators will not be subject to individual 

liability for their deliberations or votes, the threat to the interests the privilege is 

designed to protect “is substantially lowered.”  Bethune-Hill, 114 F. Supp. 3d at 342 

(citing Owen v. Independence, 445 U.S. 622, 656 (1980) (“[T]he inhibiting effect is 

significantly reduced, if not eliminated, however, when the threat of personal liability 

is removed.”)).  And, even assuming that disclosure could have some minimal chilling 

effect on future legislators, that possibility is outweighed by the critical nature of the 

evidence at issue here.  Baldus, 2011 U.S. Dist. LEXIS 142338, at *8 (“Allowing the 

plaintiffs access to these items may have some minimal future ‘chilling effect’ on the 

Legislature, but that fact is outweighed by the highly relevant and potentially unique 

nature of the evidence.”).  

* * * 

On balance, given the obvious relevance and importance of the evidence 

sought, the fundamental rights at stake, and the need to ensure that unconstitutional 

conduct by the Legislators does not go undiscovered and uncorrected, Plaintiffs urge 

this Court to order the Legislators to comply fully with Plaintiffs’ requests. 

B. At a Minimum, the Legislators Must Produce a Privilege Log 

At the very least, the Legislators should be required to articulate their 

assertions of privilege through a log permitting Plaintiffs and the Court to evaluate 
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the application of the Legislators’ theories to particular documents.  “Privilege, of 

course, is determined by the court, not by the party asserting it.  The matter cannot 

rest upon the ipse dixit of the defendant.”  Industrotech Constructors, Inc. v. Duke 

Univ., 67 N.C. App. 741, 744 (1985) (internal citations omitted); see also Taylor v. 

Perni, _ N.C. App. _, 829 S.E.2d 240, 243 (2019) (noting in the context of a subpoena 

“that mere assertions of the existence of a privilege or protection, without more, do 

not establish such”); Bethune-Hill, 114 F. Supp. 3d at 323 (“To be clear, one does not 

prove entitlement to legislative (or, indeed, any) privilege simply by asserting it.  It 

must be proved”).  Yet that is exactly what Legislators seek to do here.  Neither 

common sense nor the North Carolina Rules of Civil Procedure permit the Legislators 

to decide this privilege dispute for themselves.   

A party that “withholds information otherwise discoverable by claiming that 

the information is privileged . . . must . . . describe the nature of the documents, 

communications, or tangible things not produced” so that other parties, including the 

Court, may assess the claim.  See N.C. R. Civ. P. 26(b)(5)(a); see also N.C. R. Civ. P. 

45(c)(3)(b), 45(c)(5) (requiring a subpoenaed person to “demonstrate[] the existence 

of” a privilege to which “no exception or waiver applies”).  Moreover, the North 

Carolina Court of Appeals has held that parties and non-parties alike are required to 

provide “objective indicia of the existence of the privilege” to allow the court and 

parties to assess the privilege claim.  See Miles v. Martin, 147 N.C. App. 255, 260, 555 

S.E.2d 361, 364 (2001); Taylor, _ N.C. App. _, 829 S.E.2d at 243 (requiring “the same 

showing of objective indicia” for subpoena objections based on privilege, and noting 
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that “[t]o hold otherwise would allow a party to invoke Rule 45(c)(3)(b) with a ‘mere 

utterance’ of privilege or protection”) (quoting Multimedia Pub’g of N.C., Inc. v. 

Henderson Cty., 136 N.C. App. 567, 576, 525 S.E.2d 786, 792 (2000)).  

The Legislators have plainly failed to meet their burden of demonstrating that 

legislative privilege should apply to and prevent disclosure of the documents that 

Plaintiffs seek.  Contrary to the mandates of the North Carolina Rules of Civil 

Procedure and North Carolina jurisprudence, the Legislators have lodged insufficient 

“blanket general objections” of legislative privilege to nearly all of Plaintiffs’ discovery 

requests, see K2 Asia Ventures v. Trota, 215 N.C. App. 443, 447, 717 S.E.2d 1, 4 (2011), 

and have provided no information whatsoever that would “enable other parties to 

assess the claim.”  N.C. R. Civ. P. 26(b)(5)(a).  Especially where, as here, the privilege 

asserted is qualified and requires the Court engage in a balancing test, these blanket 

objections to entire categories of communications and documents are inadequate to 

allow the Court to make a “[d]etermination of whether a privilege applies.”  Midgett 

v. Crystal DawnCorp., 58 N.C. App. 734, 737, 294 S.E.2d 386, 388 (1982). 

Courts routinely exercise their discretion to compel the production of a 

privilege log in order to assess the propriety of legislative privilege claims.  See, e.g., 

Raleigh Wake Citizens Ass’n v. Wake Cty. Bd. of Elections, 2015 U.S. Dist. LEXIS 

162301, at *5, *10 (E.D.N.C. Dec. 3, 2015) (requiring production of privilege logs by 

subpoenaed legislators to assess legislative privilege claims asserted against requests 

for, inter alia, “[a]ll documents and communications received, edited, or created” by 

each legislator regarding challenged statute); Bethune-Hill, 114 F. Supp. 3d at 344–
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45 (noting that the “privilege must be proved for each document withheld as 

privileged,” and requiring production of a sufficiently detailed privilege log and in 

camera review for all documents and communications withheld, including those 

shared between legislators and their staff); see also Favors, 285 F.R.D. at 223–24 

(requiring production of supplemental privilege log from state legislators asserting 

legislative privilege because document descriptions in original logs were insufficient 

to allow for court to resolve the discovery disputes before it).  There is no reason why 

the Legislators should be relieved of their obligation to do so here. 

CONCLUSION 

 For the foregoing reasons, Plaintiffs respectfully request that the Court grant 

Plaintiffs’ motion to compel. 
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OBJECTIONS AND RESPONSES OF 
LEGISLATIVE DEFENDANTS TO 

PLAINTIFFS’ REQUESTS FOR 
PRODUCTION 

 

 
Pursuant to Rules 26 and 34 of the North Carolina Rules of Civil Procedure, Legislative 

Defendants in the above-captioned action, by and through counsel of record, hereby submit the 

following responses and objections to Plaintiffs’ First Requests for Production to Legislative 

Defendants (“Requests”) served on August 19, 2019.   
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GENERAL OBJECTIONS 

1. Legislative Defendants make the following General Objections to the Requests as if 

separately set forth therein. An assertion of the same, similar, or additional objections in 

response to a specific Request does not waive any of these General Objections as to that or any 

Request.   

2. By responding and objecting to the Requests, Legislative Defendants do not admit, adopt, 

or acquiesce in any factual or legal contention, assumption or implication contained in the 

Requests.  

3. Legislative Defendants provide these Responses without waiving or intending to waive, 

but rather preserving and intending to preserve: 

(a) All questions as to the competency, relevance, materiality, privilege, and/or 

admissibility of the information or documents produced or disclosed in response to 

these Requests, or the subject matters thereof, in this or any subsequent proceeding, 

including the trial of this or any other action; 

(b) The right to object on any grounds to the use of any information or documents 

produced or disclosed in response to these Requests, or the subject matter thereof, in 

this or any subsequent proceeding, including the trial of this or any subsequent action; 

and  

(c) The right to object on any ground at any time to any demand(s) for further responses 

to these or any other Requests. 

4. Legislative Defendants object to the Requests, read alone or in conjunction with the 

“Definitions” or “Instructions,” to the extent that they seek documents, information or material 

protected by the attorney-client privilege, work-product doctrine, legislative privilege, or any 
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other applicable privilege doctrine, or immunity (“Privileged Information”). Inadvertent 

disclosure of Privileged Information shall not constitute a waiver of privilege. 

5. Legislative Defendants object to the Requests, whether read alone or in conjunction with 

the “Definitions” and “Instructions” to the extent they attempt to place upon them obligations not 

supported by the North Carolina Rules of Civil Procedure or any other applicable rule or law 

relating to this matter including but not limited to requiring the production of information or 

materials not required by standard discovery obligations.  

6. Legislative Defendants object to the Requests and Instructions as overbroad and unduly 

burdensome to the extent that they seek documents that are available to the public, are already in 

the possession, custody, or control of Plaintiffs, are readily available to Plaintiffs or attainable by 

Plaintiffs through public sources (including publicly accessible web sites). Legislative 

Defendants will not automatically produce such documents.  

7. Legislative Defendants object to producing any electrontically stored information that is 

not reasonably accessible because of undue burden or cost. 

8. Legislative Defendants object to the Requests and Instructions to the extent they demand 

forensic imaging of any devices, which is unnecessary, burdensome, and potentially 

prohibitively expensive. Legislative Defendants further object to the instruction on forensic 

imaging to the extent it suggests that such imaging would be done so as to require Legislative 

Defendants to provide such images to Plaintiffs prior to review by Legislative Defendants’ 

counsel or counsel for the General Assembly for privileged information and information subject 

to work product immunity. Such a demand contravenes recently issued guidance from the North 

Carolina Court of Appeals. See Crosmun v. Trustees of Fayetteville Technical Community 

College, 2019 WL 3558764 (N.C. Ct. App.) (Aug. 6, 2019). To the extent that Legislative 
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Defendants have documents to produce, they will evaluate the most cost-effective and least 

burdensome way and format underwhich to undertake any such production.  

9. Legislative Defendants object to the Requests and Instructions to the extent they define 

“ESI” and “metadata” more broadly than the North Carolina Rules of Civil Procedure. Rule 26 

expressly limits ESI and metadata to “metadata that will enable the discovering party to have the 

ability to access such information as the date sent, date received, author, and recipients. The 

phrase does not include other metadata unless the parties agree otherwise . . .”  

10. Legislative Defendants object to the Requests and Instructions as overbroad and unduly 

burdensome to the extent that they seek the identification of documents and ESI no longer in 

their custody or control. Rule 34 of the North Carolina Rules of Civil Procedure limit the 

requirement to produce documents and/or ESI to that “which are in the possession or control of 

the party upon whom the request is served.” It would be unreasonable and unnecessarily 

burdensome to require Legislative Defendants to attempt to recall and identify every document 

they may have ever had that may be responsive to one of these Requests.   

11.  Legislative Defendants object to the Requests and Instructions to the extent they seek to 

require the creation of a privilege log for documents withheld following an assertion of 

legislative privilege or that involved communications with counsel following the commencement 

of the litigation.  Courts often recognize that preparing a privilege log is not necessary where the 

communications are plainly protected from disclosure. See e.g., North Carolina State Conference 

v. McCrory, 2015 WL 12683665, at *7 (E.D.N.C. Feb. 4, 2015) (upholding Magistrate Judge’s 

conclusion “that the legislative privilege shields the production of, or creation of a privilege log 

for, communications among legislators or between legislators and legislative staff”); Ryan 

Investment Corp. v. Pedregal De Cabo San Lucas, 2009 WL 5114077, at *3 (N.C. Cal. Dec. 18, 
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2009) (“counsel’s communications with the client and work product developed once the 

litigation commences are presumptively privileged and need not be included on any privilege 

log”); United States v. Bouchard Transportation, 2010 WL 1529248, at *2 (E.D.N.Y Apr. 14, 

2010) (“privilege logs are commonly limited to documents created before the date litigation was 

initiated”).  

12. Legislative Defendants’ investigation and discovery in this case are ongoing and not 

completed. Accordingly, Legislative Defendants reserve the right to supplement, revise, correct, 

add to, or clarify their objections, answers, or responses or to rely upon additional or different 

information or contentions at any hearing or trial in the action. These responses are made without 

prejudice to Legislative Defendants’ right to utilize subsequently discovered evidence at trial or 

in connection with pre-trial proceedings, or to amend these responses in the event that any 

information is subsequently acquired or learned by Legislative Defendants or inadvertently 

omitted from these responses.   

SPECIFIC OBJECTIONS AND RESPONSES 

1. All communications relating to the rationale, purpose, drafting, development, 

consideration, analysis, and/or implementation of H.B. 1092 and/or S.B. 824 between 

You and any other members of the General Assembly and their staff. 

RESPONSE:  Legislative Defendants incorporate the general objections as if specifically 

set forth here. Legislative Defendants further object to the extent this Request seeks 

information related to H.B. 1092, which is not reasonably calculated to lead to the 

discovery of admissible information as it is not relevant to the one remaining claim in this 

action, which is whether S.B. 824 was enacted with discriminatory intent. Legislative 
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Defendants likewise object on the same grounds to the request for communications related 

to the implementation of S.B. 824 as that information is not relevant to and also not likely 

to lead to the discovery of admissible information regarding the sole remaining claim in this 

action. Further, because Plaintiffs filed this lawsuit the same day that S.B. 824 was enacted, 

all or virtually all communications related to the implementation of S.B. 824 will be 

protected from disclosure by the attorney-client privilege, legislative privilege, and/or work 

product doctrine making a search for and identification of such documents burdensome and 

unnecessary. 

 Legislative Defendants further object to this Request as seeking documents and 

information protected from disclosure by the well-established and long-standing legislative 

privilege. See e.g., Tenney v. Brandhove, 341 U.S. 367, 372 (1951) (recognizing a broad 

right “of legislators to be free from arrest or civil process for what they do or say in 

legislative proceedings”) (emphasis added). This protection from the very type of discovery 

that Plaintiffs are seeking has been extended to state legislators, see id. at 372-76, and has 

been recognized by the North Carolina Court of Appeals. See e.g., Stephenson v. Town of 

Garner, 524 S.E.2d 608, 612 (N.C. Ct. App. 2000); Vereen v. Holden, 468 S.E.2d 471, 473 

(N.C. Ct. App. 1996); see also N.C. Gen. Stat. § 120-9 (“members shall have freedom of 

speech and debate in the General Assembly, and shall not be liable to impeachment or 

question, in any court or place out of the General Assembly, for words therein spoken”). As 

set forth in General Objection 11 detailed above, Legislative Defendants will not be 

producing a privilege log of any withheld privileged communications.  

 Subject to and without waiving these objections, Legislative Defendants have no 
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non-privileged communications to produce.  

2. All communications relating to the rationale, purpose, drafting, development, 

consideration, analysis, and/or implementation of H.B. 1092 and/or S.B. 824 between 

You and third parties, excluding other members of the General Assembly and their staff. 

RESPONSE: Legislative Defendants incorporate the general objections as if specifically 

set forth here. Legislative Defendants further object to the extent this Request seeks 

information related to H.B. 1092, which is not reasonably calculated to lead to the 

discovery of admissible information as it is not relevant to the one remaining claim in this 

Action, which is whether S.B. 824 was enacted with discriminatory intent. Likewise, 

information regarding how S.B. 824 is being implemented is not relevant to Plaintiffs’ 

claim that S.B. 824 was enacted with discriminatory intent. Further, because Plaintiffs filed 

this lawsuit the same day that S.B. 824 was enacted, all or virtually all communications 

related to the implementation of S.B. 824 will be protected from disclosure by the attorney-

client privilege, legislative privilege, and/or work product doctrine making a search for and 

identification of such documents burdensome and unnecessary. 

 Legislative Defendants further object to this Request to the extent it violates the 

federal and state First Amendment rights of speech and association and/or the rights of 

individuals to petition the government.  

 Legislative Defendants also object to this Request as seeking documents and 

information protected from disclosure by the well-established and long-standing legislative 

privilege. See e.g., Tenney v. Brandhove, 341 U.S. 367, 372 (1951) (recognizing a broad 

right “of legislators to be free from arrest or civil process for what they do or say in 



 

 
 
 
 

8 

legislative proceedings”) (emphasis added). This protection from the very type of discovery 

that Plaintiffs are seeking has been extended to state legislators, see id. at 372-76, and has 

been recognized by the North Carolina Court of Appeals. See e.g., Stephenson v. Town of 

Garner, 524 S.E.2d 608, 612 (N.C. Ct. App. 2000); Vereen v. Holden, 468 S.E.2d 471, 473 

(N.C. Ct. App. 1996); see also N.C. Gen. Stat. § 120-9 (“members shall have freedom of 

speech and debate in the General Assembly, and shall not be liable to impeachment or 

question, in any court or place out of the General Assembly, for words therein spoken”). As 

set forth in General Objection 11 detailed above, Legislative Defendants will not be 

producing a privilege log of any withheld privileged communications.   

 Subject to and without waiving these objections, Legislative Defendants will conduct 

a reasonable, good-faith search for responsive, non-privileged communications. In 

responding to this Request, Legislative Defendants are not considering post-enactment 

communications from constituents as responsive.   

3. Any materials, outside of the public legislative record, that were considered by the 

General Assembly in relation to the Photo Identification Requirements from January 1, 

2017 to the present. 

RESPONSE: Legislative Defendants incorporate the general objections as if specifically 

set forth here. Legislative Defendants further object to this Request as seeking irrelevant 

information not reasonably calculated to lead to the discovery of admissible information as 

the appropriate materials for understanding and discerning legislative intent are the 

materials in the public legislative record and the laws actually enacted.  

 Legislative Defendants further object to this Request as seeking documents and 



 

 
 
 
 

9 

information protected from disclosure by the well-established and long-standing legislative 

privilege. See e.g., Tenney v. Brandhove, 341 U.S. 367, 372 (1951) (recognizing a broad 

right “of legislators to be free from arrest or civil process for what they do or say in 

legislative proceedings”) (emphasis added). This protection from the very type of discovery 

that Plaintiffs are seeking has been extended to state legislators, see id. at 372-76, and has 

been recognized by the North Carolina Court of Appeals. See e.g., Stephenson v. Town of 

Garner, 524 S.E.2d 608, 612 (N.C. Ct. App. 2000); Vereen v. Holden, 468 S.E.2d 471, 473 

(N.C. Ct. App. 1996); see also N.C. Gen. Stat. § 120-9 (“members shall have freedom of 

speech and debate in the General Assembly, and shall not be liable to impeachment or 

question, in any court or place out of the General Assembly, for words therein spoken”). As 

set forth in General Objection 10 detailed above, Legislative Defendants will not be 

producing a privilege log of any withheld privileged communications or materials to the 

extent any such materials exisit.   

 Legislative Defendants further object to this Request to the extent that the phrase 

“considered by the General Assembly” is undefined, vague, and overly broad. The 

overbreadth and vagueness is compounded by the timeframe in the Request that goes 

beyond when S.B. 824 was enacted up to the present. What is meant by “considered by 

the General Assembly” in that context is unclear.  

 Subject to and without waiving these objections, Legislative Defendants have no 

non-privileged documents to produce. 

4. All documents from January 1, 2017 to the present relating to any effect that the 

Photo Identification Requirements will have or are projected to have on voters on account 
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of race, ethnicity, or color. 

RESPONSE: Legislative Defendants incorporate the general objections as if specifically 

set forth here. Legislative Defendants further object to this Request to the extent it is 

seeking documents and information that are not part of the public legislative record and are 

therefore protected from disclosure by the well-established and long-standing legislative 

privilege. See e.g., Tenney v. Brandhove, 341 U.S. 367, 372 (1951) (recognizing a broad 

right “of legislators to be free from arrest or civil process for what they do or say in 

legislative proceedings”) (emphasis added). This protection from the very type of discovery 

that Plaintiffs are seeking has been extended to state legislators, see id. at 372-76, and has 

been recognized by the North Carolina Court of Appeals. See e.g., Stephenson v. Town of 

Garner, 524 S.E.2d 608, 612 (N.C. Ct. App. 2000); Vereen v. Holden, 468 S.E.2d 471, 473 

(N.C. Ct. App. 1996); see also N.C. Gen. Stat. § 120-9 (“members shall have freedom of 

speech and debate in the General Assembly, and shall not be liable to impeachment or 

question, in any court or place out of the General Assembly, for words therein spoken”). As 

set forth in General Objection 11 detailed above, Legislative Defendants will not be 

producing a privilege log of any withheld privileged communications or materials to the 

extent any such materials exist.   

 Legislative Defendants further object to this Request as vague and overly broad to 

the extent it seeks “all” documents. In responding to this Request, Legislative Defendants 

interpret it to only be seeking non-privileged documents in Legislative Defendants’ 

possession, custody, or control and that they may rely upon in this case as opposed to all 

documents on this topic that may exist.  
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 Without waiving the above objections, Legislative Defendants direct Plaintiffs to the 

expert reports and documents and materials cited therein by Legislative Defendants’ experts 

submitted in opposition to Plaintiffs’ request for a preliminary injuncation and to the expert 

reports and documents and materials that will be cited in any such expert reports submitted 

on either October 7, 2019 or November 7, 2019 pursuant to the parties’ agreed case 

management schedule, or on any alternative dates established by the Court.  In addition, 

Legislative Defendants direct Plaintiffs to the public legislative record on S.B. 824, 

including but not limited to, the presentation of former Executive Director of the State 

Board of Elections, Kim Strach, to the Joint Legislative Elections Oversight Committee that 

indicates that only 2,296 voters cast a provisional ballot because they lacked voter ID, 

which means that over 99.9% of voters in the March 2016 primary in which voters were 

required to show ID possessed valid voter ID. Legislative Defendants also direct Plaintiffs 

to all documents cited in briefing to date on these issues.   

5.  All documents from January 1, 2017 to the present relating to any data tracking, 

recording, or study of voting patterns by race, ethnicity, or color. 

RESPONSE: Legislative Defendants incorporate the general objections as if specifically 

set forth here. Legislative Defendants further object to this Request to the extent it is 

seeking documents and information that are not part of the public legislative record and are 

therefore protected from disclosure by the well-established and long-standing legislative 

privilege. See e.g., Tenney v. Brandhove, 341 U.S. 367, 372 (1951) (recognizing a broad 

right “of legislators to be free from arrest or civil process for what they do or say in 

legislative proceedings”) (emphasis added). This protection from the very type of discovery 
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that Plaintiffs are seeking has been extended to state legislators, see id. at 372-76, and has 

been recognized by the North Carolina Court of Appeals. See e.g., Stephenson v. Town of 

Garner, 524 S.E.2d 608, 612 (N.C. Ct. App. 2000); Vereen v. Holden, 468 S.E.2d 471, 473 

(N.C. Ct. App. 1996); see also N.C. Gen. Stat. § 120-9 (“members shall have freedom of 

speech and debate in the General Assembly, and shall not be liable to impeachment or 

question, in any court or place out of the General Assembly, for words therein spoken”). As 

set forth in General Objection 11 detailed above, Legislative Defendants will not be 

producing a privilege log of any withheld privileged communications or materials to the 

extent any such materials exist.   

 Legislative Defendants further object to this Request as vague and overly broad to the 

extent it seeks “all” documents. In responding to this Request, Legislative Defendants 

interpret it to only be seeking non-privileged documents in Legislative Defendants’ 

possession, custody, or control and that they may rely upon in this case as opposed to all 

documents on this topic that may exist.  

 Without waiving the above objections, Legislative Defendants direct Plaintiffs to the 

expert reports and documents and materials cited therein that were submitted by Legislative 

Defendants’ experts in opposition to Plaintiffs’ request for a preliminary injuncation and to 

the expert reports and documents and materials that will be cited in any such expert reports 

submitted on either October 7, 2019 or November 7, 2019 pursuant to the parties’ agreed 

case management schedule, or on any alternative dates established by the Court.  In 

addition, Legislative Defendants direct Plaintiffs to the public legislative record on S.B. 824 

and to all documents cited in briefing to date on these issues.   
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6. All documents from January 1, 2017 to the present relating to any estimate, 

report, study, or analysis of the number, race, and/or ethnicity of registered voters who 

do not have photo identification required to voter under S.B. 824. 

RESPONSE: Legislative Defendants incorporate the general objections as if specifically set 

forth here. Legislative Defendants further object to this Request to the extent it is seeking 

documents and information that are not part of the public legislative record and are therefore 

protected from disclosure by the well-established and long-standing legislative privilege. See 

e.g., Tenney v. Brandhove, 341 U.S. 367, 372 (1951) (recognizing a broad right “of legislators 

to be free from arrest or civil process for what they do or say in legislative proceedings”) 

(emphasis added). This protection from the very type of discovery that Plaintiffs are seeking 

has been extended to state legislators, see id. at 372-76, and has been recognized by the North 

Carolina Court of Appeals. See e.g., Stephenson v. Town of Garner, 524 S.E.2d 608, 612 (N.C. 

Ct. App. 2000); Vereen v. Holden, 468 S.E.2d 471, 473 (N.C. Ct. App. 1996); see also N.C. 

Gen. Stat. § 120-9 (“members shall have freedom of speech and debate in the General 

Assembly, and shall not be liable to impeachment or question, in any court or place out of the 

General Assembly, for words therein spoken”). As set forth in General Objection 11 detailed 

above, Legislative Defendants will not be producing a privilege log of any withheld privileged 

communications or materials to the extent any such materials exist.   

 Legislative Defendants further object to this Request as vague and overly broad to the 

extent it seeks “all” documents. In responding to this Request, Legislative Defendants interpret 

it to only be seeking non-privileged documents in Legislative Defendants’ possession, custody, 

or control and that they may rely upon in this case as opposed to all documents on this topic 
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that may exist.  

 Without waiving the above objections, Legislative Defendants direct Plaintiffs to the 

expert reports and documents and materials cited therein that were submitted by Legislative 

Defendants’ experts in opposition to Plaintiffs’ request for a preliminary injuncation and to 

the expert reports and documents and materials that will be cited in any reports submitted 

on either October 7, 2019 or November 7, 2019 pursuant to the parties’ agreed case 

management schedule, or on any alternative dates established by the Court.  In addition, 

Legislative Defendants direct Plaintiffs to the public legislative record on S.B. 824, 

including but not limited to, the presentation of former Executive Director of the State 

Board of Elections, Kim Strach, to the Joint Legislative Elections Oversight Committee that 

indicates that only 2,296 voters cast a provisional ballot because they lacked voter ID, 

which means that over 99.9% of voters in the March 2016 primary in which voters were 

required to show ID possessed valid voter ID. Legislative Defendants also direct Plaintiffs 

to all documents cited in briefing to date on these issues.   

7.  All documents from January 1, 2017 to the present relating to the impact that a 

requirement for in-person voters to present photo identification in order to vote will have, 

or is projected to have, on voter fraud. 

RESPONSE: Legislative Defendants incorporate the general objections as if specifically 

set forth here. Legislative Defendants further object to this Request to the extent it is 

seeking documents and information that are not part of the public legislative record and are 

therefore protected from disclosure by the well-established and long-standing legislative 

privilege. See e.g., Tenney v. Brandhove, 341 U.S. 367, 372 (1951) (recognizing a broad 
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right “of legislators to be free from arrest or civil process for what they do or say in 

legislative proceedings”) (emphasis added). This protection from the very type of discovery 

that Plaintiffs are seeking has been extended to state legislators, see id. at 372-76, and has 

been recognized by the North Carolina Court of Appeals. See e.g., Stephenson v. Town of 

Garner, 524 S.E.2d 608, 612 (N.C. Ct. App. 2000); Vereen v. Holden, 468 S.E.2d 471, 473 

(N.C. Ct. App. 1996); see also N.C. Gen. Stat. § 120-9 (“members shall have freedom of 

speech and debate in the General Assembly, and shall not be liable to impeachment or 

question, in any court or place out of the General Assembly, for words therein spoken”). As 

set forth in General Objection 11 detailed above, Legislative Defendants will not be 

producing a privilege log of any withheld privileged communications or materials to the 

extent any such materials exist.   

 Legislative Defendants further object to this Request as vague and overly broad to the 

extent it seeks “all” documents. In responding to this Request, Legislative Defendants 

interpret it to only be seeking non-privileged documents in Legislative Defendants’ 

possession, custody, or control and that they may rely upon in this case as opposed to all 

documents on this topic that may exist.  

 Without waiving the above objections, Legislative Defendants direct Plaintiffs to the 

expert reports and documents and materials cited therein that were submitted by Legislative 

Defendants’ experts in opposition to Plaintiffs’ request for a preliminary injuncation and to 

the expert reports and documents and materials that will be cited in any such expert reports 

submitted on either October 7, 2019 or November 7, 2019 pursuant to the parties’ agreed 

case management schedule, or on any alternative dates established by the Court.  In 
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addition, Legislative Defendants direct Plaintiffs to the public legislative record on S.B. 824 

and to all documents cited in briefing to date on these issues.  . 

8. All documents from January 1, 2017 to the present relating to the impact a 

requirement for in-person voters to present photo identification in order to vote will have 

or is projected to have on voter turnout, voter registration, use and acceptance of 

provisional ballots, and/or waiting times at polls. 

RESPONSE: Legislative Defendants incorporate the general objections as if specifically 

set forth here. Legislative Defendants further object to this Request to the extent it is 

seeking documents and information that are not part of the public legislative record and are 

therefore protected from disclosure by the well-established and long-standing legislative 

privilege. See e.g., Tenney v. Brandhove, 341 U.S. 367, 372 (1951) (recognizing a broad 

right “of legislators to be free from arrest or civil process for what they do or say in 

legislative proceedings”) (emphasis added). This protection from the very type of discovery 

that Plaintiffs are seeking has been extended to state legislators, see id. at 372-76, and has 

been recognized by the North Carolina Court of Appeals. See e.g., Stephenson v. Town of 

Garner, 524 S.E.2d 608, 612 (N.C. Ct. App. 2000); Vereen v. Holden, 468 S.E.2d 471, 473 

(N.C. Ct. App. 1996); see also N.C. Gen. Stat. § 120-9 (“members shall have freedom of 

speech and debate in the General Assembly, and shall not be liable to impeachment or 

question, in any court or place out of the General Assembly, for words therein spoken”). As 

set forth in General Objection 11 detailed above, Legislative Defendants will not be 

producing a privilege log of any withheld privileged communications or materials to the 

extent any such materials exist.   
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 Legislative Defendants further object to this Request as vague and overly broad to the 

extent it seeks “all” documents. In responding to this Request, Legislative Defendants 

interpret it to only be seeking non-privileged documents in Legislative Defendants’ 

possession, custody, or control and that they may rely upon in this case as opposed to all 

documents on this topic that may exist.  

 Without waiving the above objections, Legislative Defendants direct Plaintiffs to the 

expert reports and documents and materials cited therein and submitted by Legislative 

Defendants’ experts in opposition to Plaintiffs’ request for a preliminary injuncation and to 

the expert reports and documents and materials that will be cited in any such expert reports 

submitted on either October 7, 2019 or November 7, 2019 pursuant to the parties’ agreed 

case management schedule, or on any alternative dates established by the Court.  In 

addition, Legislative Defendants direct Plaintiffs to the public legislative record on S.B. 824 

and to all documents cited in briefing to date on these issues.  . 

9. All documents produced by Legislative Defendants in any other litigation related to 

S.B. 824, including but not limited to the litigation proceeding in the United States District 

Court for the Middle District of North Carolina in NC. State Conf of the NAACP v. Cooper, 

No. 18-cv-01034. 

RESPONSE: Legislative Defendants incorporate the general objections as if specifically set 

forth here. Without waiving those objections, Legislative Defendants have no responsive 

documents to produce.   

10. All non-privileged documents and communications from January 1, 2018 to the 

present that refer or relate to the litigation challenging, or the legal status of, H.B. 589, 
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including, but not limited to documents and communications concerning the Fourth Circuit 

Court of Appeals decision in N.C. State Conf. of the NAACP, et al. v. McCrory, et al., No. 

16- 1468, 16-1469, 16-1474, 16-1529, available at NC. State Conf of the NAACP v. 

McCrory, 831 F.3d 204 (4th Cir. 2016). 

RESPONSE: Legislative Defendants incorporate the general objections as if specifically set 

forth here. Legislative Defendants further object that this Request seeks irrelevant information 

not required to be produced in discovery and not reasonably calculated to lead to the discovery 

of admissible information. Without waiving those objections, Legislative Defendants will 

conduct a reasonable search of their files to determine if any responsive documents exist. 

 

__________________________________ 
Nicole Jo Moss 
N.C. Bar No. 31958 
 
David Thompson* 
Peter Patterson*  
Haley N. Proctor* 
Nicole Frazer Reaves* 
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Facsimile: (202)220 9601 
*Appearing Pro Hac Vice  
 
Nathan A. Huff 
PHELPS DUNBAR LLP 
North Carolina Bar #40626 
4140 ParkLake Avenue, Suite 100  
Raleigh, North Carolina 27612  
Telephone: (919)789 5300 
Facsimile: (919) 789-5301 
 
Attorneys for Legislative Defendants 
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CERTIFICATE OF SERVICE 

I do hereby certify that I have on this 18th day of September, 2019, served a copy of the 

foregoing Objections and Responses to Plaintiffs First Set of Requests for Production by electronic 

mail and United States mail, postage prepaid, on the following parties at the following addresses: 

Counsel for the Plaintiffs: 
Allison J. Riggs 
Jaclyn A. Maffetore 
Jeffrey Loperfido 
Gregory Moss 
Southern Coalition for Social Justice 
1415 W. Highway 54, Suite 101 
Durham, NC 27707 
 
Andrew J. Ehrlich 
Apeksha Vora 
Patrick Kessock 
Ethan Merel 
Benjamin Moskowitz 
PAUL, WEISS, RIFKIND, WHARTON &  
GARRISON, LLP 
1285 Avenue of the Americas 
New York, NY 10019-6064 
 
Jane O’Brien 
Paul D. Brachman 
PAUL, WEISS, RIFKIND, WHARTON &  
GARRISON, LLP 
2001 K Street, NW 
Washington, DC 2006-1047 
 
Counsel for the State Defendants: 
Olga Vysotskaya 
Paul Cox 
Stephanie Brennan 
Amar Majmundar 
North Carolina Department of Justice 
114 W. Edenton St. 
Raleigh, NC 27603 
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______________________  
Nicole Jo Moss 
COOPER & KIRK, PLLC 
1523 New Hampshire Ave. N.W. 
Washington, D.C. 20036 
Telephone: (202) 220-9600 
Fax: (202) 220-9601 
nmoss@cooperkirk.com  
State Bar No. 31958 
 
Counsel for Legislative Defendants 
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STATE OF NORTH CAROLINA 
 
 
COUNTY OF WAKE 
 
JABARI HOLMES, FRED CULP, 
DANIEL E. SMITH, BRENDON 
JADEN PEAY, SHAKOYA CARRIE 
BROWN, AND PAUL KEARNEY, SR.,
  
 

PLAINTIFFS,  
 

vs. 
 
TIMOTHY K. MOORE in his official 
capacity as Speaker of the North Carolina   
House of Representatives; PHILIP E. 
BERGER in his official capacity as 
President Pro Tempore of the North 
Carolina Senate; DAVID R. LEWIS, 
in his official capacity as Chairman of 
the House Select Committee on Elections 
for the 2018 Third Extra Session; RALPH 
E. HISE, in his official capacity as 
Chairman of the Senate Select Committee 
on Elections for the 2018 Third Extra 
Session; THE STATE OF NORTH    
CAROLINA; and THE NORTH   
CAROLINA STATE BOARD OF 
ELECTIONS,  
 

DEFENDANTS. 
 

__________________________________ 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE GENERAL COURT OF JUSTICE 
      SUPERIOR COURT DIVISION 

 
 

     CASE NO. 18 CVS 15292 
 
 
 
 
 
 
 
 

LEGISLATIVE DEFENDANTS’ 
RESPONSES AND OBJECTIONS TO 

PLAINTIFFS’ SECOND SET OF 
INTERROGATORIES 

 
Pursuant to Rules 26 and 33 of the North Carolina Rules of Civil Procedure, Legislative 

Defendants in the above-captioned action, by and through their counsel of record, hereby submit 

the following responses and objections to Plaintiffs’ Jabari Holmes, Fred Culp, Daniel E. Smith, 

Brendon Jaden Peay, Shakoya Carrie Brown, and Paul Kearney, Sr.’s (collectively, the 
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“Plaintiffs”) Second Set of Interrogatories to Legislative Defendants (the “Interrogatories”). 

GENERAL OBJECTIONS 

1. Legislative Defendants make the following General Objections to the 

Interrogatories and incorporate them into their response to each and every Interrogatory as if 

separately set forth therein. An assertion of the same, similar, or additional objection in response 

to a specific Interrogatory does not waive any of these General Objections as to that or any 

Interrogatory.  

2. By responding and objecting to the Interrogatories, Legislative Defendants do not 

admit, adopt, or acquiesce in any factual or legal contention, assumption or implication contained 

in the Interrogatories.  

3. Legislative Defendants provide these Responses without waiving or intending to 

waive, but rather preserving and intending to preserve:  

(a) All questions as to the competency, relevance, materiality, privilege, and admissibility 

of the information produced or disclosed in response to the Interrogatories, or the subject matters 

thereof, in this or any subsequent proceeding, including the trial of this or any other action;  

(b) The right to object on any ground to the use of any information produced or disclosed 

in response to the Interrogatories, or the subject matters thereof, in this or any subsequent 

proceeding, including the trial of this or any other action; and  

(c) The right to object on any ground at any time to any demand(s) for further responses 

to these or any other Interrogatories.  

4.  Legislative Defendants object to the Interrogatories, read alone or in conjunction 

with the “Definitions” or “Instructions,” to the extent that they seek documents, information, or 

material protected by the attorney-client privilege, legislative privilege, work-product doctrine or 
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any other applicable privilege, doctrine, or immunity (“Privileged Information”). Inadvertent 

disclosure of Privileged Information shall not constitute a waiver of privilege or any other 

ground for objecting to discovery with respect to such information. 

5. Legislative Defendants object to any Interrogatory to the extent it calls for 

information or material not required by the discovery obligations of the North Carolina Rules of 

Civil Procedure or any other applicable law or rule or order relating to this matter.  

6. Legislative Defendants object to the Interrogatories, read alone or in conjunction 

with the “Definitions” or “Instructions,” to the extent that they seek documents, information, or 

material protected from disclosure by any law, regulation, or order. 

7. Legislative Defendants object to the Interrogatories as overbroad and unduly 

burdensome to the extent the Interrogatories seek the identification of “All Documents” as this 

would require Legislative Defendants to identify potentially scores of documents, many if not 

most of which are publicly available and as readily identifiable and accessible to Plaintiffs as 

they are to Legislative Defendants.  

8. Legislative Defendants’ investigation and discovery in this case are ongoing and 

not completed. Accordingly, Legislative Defendants reserve the right to supplement, revise, 

correct, add to, or clarify their objections, answers, or responses or to rely upon additional or 

different information or contentions at any hearing or trial in the action. These responses are 

made without prejudice to Legislative Defendants’ right to utilize subsequently discovered 

evidence at trial or in connection with pre-trial proceedings, or to amend these responses in the 

event that any information is subsequently acquired or learned by Legislative Defendants or 

inadvertently omitted from these responses.   
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SPECIFIC RESPONSES AND OBJECTIONS TO THE INTERROGATORIES 

INTERROGATORY NO. 1: Identify any state or local elections officials, lobbyists, interest 
groups, constituents, political organizations, and/or other elected officials, but excluding 
other members of the General Assembly and members of the General Assembly staff, with 
whom Legislative Defendants communicated about requirements for in-person voters to 
present photo identification in order to vote proposed during the 2017-2018 Legislative 
Session of the North Carolina General Assembly or the Photo Identification Requirements, 
including for each, their name, title, telephone number, mailing address, email address, and a 
summary of the communication. 
 
RESPONSE: In addition to the General Objections noted above, Legislative Defendants object 

to this Interrogatory to the extent it seeks information not reasonably calculated to lead to the 

discovery of admissible evidence. Specifically, information related to the analysis, drafting, etc. 

of H.B. 1092 is not relevant to the remaining issue in this case, which is Plaintiffs’ claim that 

S.B. 824 was enacted with an intent to racially discriminate. Even if the information related to 

H.B. 1092 were relevant (which it is not), this Interrogatory would be objectionable on these 

grounds because the information being sought is privileged as discussed below and this 

Interrogatory is therefore not reasonably calculated to lead to the discovery of admissible 

evidence.  

Legislative Defendants further object to this Interrogatory as seeking information 

protected from disclosure by the well-established and long-standing legislative privilege. See 

e.g., Tenney v. Brandhove, 341 U.S. 367, 372 (1951) (recognizing a broad right “of legislators to 

be free from arrest or civil process for what they do or say in legislative proceedings”) (emphasis 

added). This protection from the very type of discovery that Plaintiffs are seeking has been 

extended to state legislators, see id. at 372-76, and has been recognized by the North Carolina 

Court of Appeals. See e.g., Stephenson v. Town of Garner, 524 S.E.2d 608, 612 (N.C. Ct. App. 

2000); Vereen v. Holden, 468 S.E.2d 471, 473 (N.C. Ct. App. 1996); see also N.C. Gen. Stat. § 
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120-9 (“members shall have freedom of speech and debate in the General Assembly, and shall 

not be liable to impeachment or question, in any court or place out of the General Assembly, for 

words therein spoken”).  

 Legislative Defendants further object to this Interrogatory as violating the federal and 

state First Amendment rights of speech and association and/or the rights of individuals to 

petition the government.  

 Subject to and without waiving these objections, Legislative Defendants have no 

non-privileged information to provide. 

INTERROGATORY NO. 2: Identify any person, who, to your knowledge, had any 
involvement in evaluating, analyzing, studying, considering, drafting, and/or implementing any 
provision of H.B. 1092 or S.B. 824, including for each their name, title, telephone number, 
mailing address, email address, and a summary of their involvement. 
 
RESPONSE: In addition to the General Objections noted above, Legislative Defendants object 

to this Interrogatory to the extent it seeks information not reasonably calculated to lead to the 

discovery of admissible evidence. Specifically, information related to the analysis, drafting, etc. 

of H.B. 1092 is not relevant to the remaining issue in this case, which is Plaintiffs’ claim that 

S.B. 824 was enacted with an intent to racially discriminate; likewise, the implementation of S.B. 

824 is not relevant to whether that law was enacted with an intent to discriminate. Even if the 

requested information were relevant (which it is not), this Interrogatory would still be 

objectionable because it is not reasonably calculated to lead to the discovery of admissible, non-

privileged, information. The identity of individuals involved in drafting legislation that is not 

otherwise available in the public legislative record is privileged. Even if the identity of such 

individuals was not privileged, information from those individuals would be protected by the 

legislative privilege, and therefore it would be unnecessarily burdensome to put Legislative 
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Defendants to the task of attempting to identify all such individuals when any information 

Plaintiffs would seek from them would be non-discoverable.   

Legislative Defendants further object to this Interrogatory to the extent, as noted above, a 

response would require disclosure of information protected by the attorney-client and/or 

legislative privileges, or information protected by the work product doctrine. See e.g., Tenney v. 

Brandhove, 341 U.S. 367, 372 (1951) (recognizing a broad right “of legislators to be free from 

arrest or civil process for what they do or say in legislative proceedings”) (emphasis added). This 

protection from the very type of discovery that Plaintiffs are seeking has been extended to state 

legislators, see id. at 372-76, and has been recognized by the North Carolina Court of Appeals. 

See e.g., Stephenson v. Town of Garner, 524 S.E.2d 608, 612 (N.C. Ct. App. 2000); Vereen v. 

Holden, 468 S.E.2d 471, 473 (N.C. Ct. App. 1996); see also N.C. Gen. Stat. § 120-9 (“members 

shall have freedom of speech and debate in the General Assembly, and shall not be liable to 

impeachment or question, in any court or place out of the General Assembly, for words therein 

spoken”).  

 Legislative Defendants further object to this Interrogatory as violating the federal and 

state First Amendment rights of speech and association and/or the rights of individuals to 

petition the government.  

Legislative Defendants further object to this Interrogatory on the grounds that much of 

the information sought is already in Plaintiffs’ counsel’s possession and/or as readily available to 

Plaintiffs from a review of the legislative history records as it is to Legislative Defendants.  

Subject to and without waiving these objections, Legislative Defendants respond that the 

primary sponsors of S.B. 824 were Senators Krawiec, Ford and Daniel. They and their staff 

would have had involvement in drafting S.B. 824 as reflected in the public legislative record.  
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These individuals can be contacted through counsel for the Legislative Defendants.   

Further, former Senator Joel Ford moved to amend S.B. 824 (Amendment A1) and would 

be responsible for drafting and/or involved in that amendment. Senator Daniel moved to amend 

S.B. 824 (Amendments A2, A3) and would be responsible for drafting and/or involved with 

those amendments. Senator Krawiec moved to amend S.B. 824 (Amendment A4) and would be 

responsible for drafting and/or involved with that amendment. Senator Clark moved to amend 

S.B. 824 (Amendment A5, A6, A11) and would be responsible for drafting and/or involved with 

those amendments. Senator Van Duyn moved to amend S.B. 824 (Amendment A7) and would be 

responsible for drafting and/or involved with that amendment. Senator Lowe moved to amend 

S.B. 824 (Amendment A8) and would be responsible for drafting and/or involved with that 

amendment. Senator Woodard moved to amend S.B. 824 (Amendment A9) and would be 

responsible for drafting and/or involved with that amendment. Senator McKissick moved to 

amend S.B. 824 (Amendment A10) and would be responsible for drafting and/or involved with 

that amendment. 

Once S.B. 824 was passed to the House for review, Representative Harrison moved to 

amend the law (Amendment A1) and would be responsible for drafting and/or involved with that 

amendment. Representative Beasley moved to amend the law (Amendment A2) and would be 

responsible for drafting and/or involved with that amendment. Representative Fisher moved to 

amend the law (Amendment A3) and would be responsible for drafting and/or involved with that 

amendment.  Representative Floyd moved to amend the law (Amendment A4) and would be 

responsible for drafting and/or involved with that amendment. Representative Warren moved to 

amend the law (Amendments A5, A6) and would be responsible for drafting and/or involved 

with those amendments. Representative Lewis moved to amend the law (Amendments A7, A8, 
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A10) and would be responsible for drafting and/or involved with those amendments. 

Representative Pittman moved to amend the law (Amendments A9, A12) and would be 

responsible for drafting and/or involved with those amendments. Representative Graham moved 

to amend the law (Amendment A11) and would be responsible for drafting and/or involved with 

that amendment.  Representative Richardson moved to amend the law (Amendment A13) and 

would be responsible for drafting and/or involved with that amendment.   

With respect to the implementation of S.B. 824, Legislative Defendants direct Plaintiffs 

to the individuals identified by the State Board of Elections in their discovery responses.   

INTERROGATORY NO. 3: If Legislative Defendants contend that S.B.824 will not 
disproportionately impact African-American and/or American Indian voters, identify all facts, 
and every individual with personal knowledge of such facts, that form the basis of this 
contention. Identify any and all documents supporting your response to this Interrogatory. 

 
RESPONSE:  In addition to the General Objections noted above, Legislative Defendants object 

to this Interrogatory as a premature contention interrogatory that seeks a comprehensive 

identification of relevant facts, including application of law to facts, before the close of 

discovery. Legislative Defendants expressly reserve the right to supplement their response as 

discovery progresses. 

 Subject to and without waiving these objections, Legislative Defendants state that 

Plaintiffs bear the burden of proving that S.B. 824 does disproportionately impact African-

American and/or American Indian voters, and that to date Plaintiffs have provided no evidence 

of such disproportionate impact. Plaintiffs have failed to identify a single American Indian likely 

to be impacted in any way by S.B. 824, four of the six Plaintiffs have compliant ID and thus are 

also not impacted by S.B. 824, and the remaining two Plaintiffs, if they do not obtain the free IDs 

available to them prior to voting in 2020, can utilize the reasonable impediment process provided 
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for in S.B. 824 (a prior version of which they both successfully used in the past). In addition to 

all of the above, Legislative Defendants rely on the very structure of S.B. 824 itself to 

demonstrate that it will not have any disproportionate impact on any category of eligible voter. 

S.B. 824 contains a reasonable impediment provision, which ensures that eligible voters 

(regardless of race or minority status) can vote even if they lack a qualifying ID and requires the 

State to count such ballots unless the declarations underlying them are false. There thus is no 

category of voter that is even theoretically prohibited from voting by S.B. 824, and thus no 

plausible claim of disproportionate impact.   

 Legislative Defendants also rely on the presentation offered to the Joint Legislative 

Elections Oversight Committee by Kim Strach, then the Director of the North Carolina State 

Board of Elections. Among other things, that presentation indicated that only 2,296 voters cast a 

provisional ballot because they lacked voter ID. Over 2.3 million voters voted in the March 2016 

primaries. See Official Primary Election Results – Statewide, NORTH CAROLINA STATE BOARD 

OF ELECTIONS, http://bit.ly/2k5roAQ (March 15, 2016). That means that over 99.9% of voters in 

the March 2016 primary possessed valid voter ID. What is more, S.B. 824 substantially expands 

the types of qualifying voter ID by adding approved student and employer ID and creating free 

ID available at all one hundred county boards of elections. Against this factual backdrop it runs 

counter to all reason to suggest that the General Assembly acted with intent to deny not just 

racial minorities or that S.B. 824 will have a disproportionate impact on any group.   

 Legislative Defendants are also relying on the expert analysis developed by Dr. Janet 

Thornton and Dr. Trey Hood and the materials cited by those experts in their reports, which were 

previously provided to Plaintiffs. Legislative Defendants will also be relying on the expert 

analysis that will be developed in response to whatever information Plaintiffs submit on October 



 
 
 
 

10 

7, 2019 (or on any other date established by the Court), as well as any additional expert reports 

that Legislative Defendants submit.   

Dated: September 18, 2019.                       

/s/_________________________ 
COOPER & KIRK, PLLC  
David H. Thompson* 
Peter A. Patterson*  
Nicole J. Moss (State Bar No. 31958) 
Haley N. Proctor* 
Nicole Frazer Reaves*  
1523 New Hampshire Avenue, N.W. 
Washington, D.C. 20036 
Telephone: (202) 220-9600 
Fax: (202) 220-9601 
nmoss@cooperkirk.com 
*Appearing Pro Hac Vice  
 
 
Nathan Huff 
PHELPS DUNBAR LLP 
4140 ParkLake Avenue, Suite 100 
Raleigh, North Carolina 27612 
Telephone: (919) 789-5300 
Fax: (919) 789-5301 
nathan.huff@phelps.com  
State Bar No. 40626 
 
Counsel for Legislative Defendants 
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CERTIFICATE OF SERVICE 

I do hereby certify that I have on this 18th day of September, 2019, served a copy of the 
foregoing Legislative Defendants’ Responses to Plaintiffs’ Second Set of Interrogatories, by 
electronic mail and United States mail, postage prepaid, to counsel for Plaintiffs at the following 
addresses: 

 
Counsel for the Plaintiffs: 
Allison J. Riggs 
Jaclyn A. Maffetore 
Jeffrey Loperfido 
Gregory Moss 
Southern Coalition for Social Justice 
1415 W. Highway 54, Suite 101 
Durham, NC 27707 
 
Andrew J. Ehrlich 
Apeksha Vora 
Patrick Kessock 
Ethan Merel 
Benjamin Moskowitz 
PAUL, WEISS, RIFKIND, WHARTON & GARRISON, LLP 
1285 Avenue of the Americas 
New York, NY 10019-6064 
 
Jane O’Brien 
Paul D. Brachman 
PAUL, WEISS, RIFKIND, WHARTON &  
GARRISON, LLP 
2001 K Street, NW 
Washington, DC 2006-1047 
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______________________  
Nicole Jo Moss 
N.C. Bar No. 31958 
COOPER & KIRK, PLLC 
1523 New Hampshire Avenue, NW 
Washington, D.C. 20036 
Telephone: (202)220 9600 
Facsimile: (202)220 9601 
 
Counsel for Legislative Defendants 
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STATE OF NORTH CAROLINA 
 
 
COUNTY OF WAKE 
 
JABARI HOLMES, FRED CULP, 
DANIEL E. SMITH, BRENDON 
JADEN PEAY, SHAKOYA CARRIE 
BROWN, AND PAUL KEARNEY, SR.,
  
 

PLAINTIFFS,  
 

vs. 
 
TIMOTHY K. MOORE in his official 
capacity as Speaker of the North Carolina   
House of Representatives; PHILIP E. 
BERGER in his official capacity as 
President Pro Tempore of the North 
Carolina Senate; DAVID R. LEWIS, 
in his official capacity as Chairman of 
the House Select Committee on Elections 
for the 2018 Third Extra Session; RALPH 
E. HISE, in his official capacity as 
Chairman of the Senate Select Committee 
on Elections for the 2018 Third Extra 
Session; THE STATE OF NORTH    
CAROLINA; and THE NORTH   
CAROLINA STATE BOARD OF 
ELECTIONS,  
 

DEFENDANTS. 
 

__________________________________ 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE GENERAL COURT OF JUSTICE 
      SUPERIOR COURT DIVISION 

 
 

     CASE NO. 18 CVS 15292 
 
 
 
 
 
 
 

OBJECTIONS AND RESPONSES OF 
NON-PARTY WARREN DANIEL TO 
SUBPOENA DUCES TECUM DATED 

AUGUST 19, 2019 
 

 
Non-Party Warren Daniel pursuant to the North Carolina Rules of Civil Procedure 26 and 

45, serves the following Objections and Responses to the Subpoena for the Production of 

Documents (“Subpoena”), served on August 22, 2019, with production demanded by September 
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9, 2019, by the Plaintiffs in the above-captioned matter now pending before a three-judge panel 

in Wake County Superior Court. 

GENERAL OBJECTIONS 

1. Senator Daniel makes the following General Objections to the Requests for Production 

(“Requests”) and incorporates them into his responses to each and every Request as if separately 

set forth therein. An assertion of the same, similar, or additional objections in response to a 

specific Request does not waive any of these General Objections as to that or any Request. 

2. By responding and objecting to the Requests, Senator Daniel does not admit, adopt, or 

acquiesce in any factual or legal contention, assumption or implication contained in the 

Requests.  

3. Senator Daniel objects to the Requests, read alone or in conjunction with the 

“Definitions” or “Instructions,” to the extent that they seek documents, information or material 

protected by the attorney-client privilege, work-product doctrine, legislative privilege, or any 

other applicable privilege doctrine, or immunity (“Privileged Information”). Inadvertent 

disclosure of Privileged Information shall not constitute a waiver of privilege. 

4. Senator Daniel objects to the Requests, whether read alone or in conjunction with the 

“Definitions” and “Instructions” to the extent they attempt to place upon him obligations not 

supported by the North Carolina Rules of Civil Procedure or any other applicable rule or law 

relating to this matter.  

5. Senator Daniel objects to the “Definitions” to the extent they impermissibly attempt to 

define “you” and “your” more broadly then just Senator Daniel himself. Senator Daniel was 

subpoenaed in his individual capacity and is only responding on his own behalf and objects to 
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the extent the Requests read alone or in conjunction with the “Definitions” and “Instructions” 

attempt to demand documents and information from any other individual or entity.   

6. Senator Daniel objects to the Requests and Instructions as overbroad and unduly 

burdensome to the extent that they seek documents that are available to the public, are already in 

the possession, custody, or control of Plaintiffs, are readily available to Plaintiffs or attainable by 

Plaintiffs through public sources (including publicly accessible web sites). Senator Daniel will 

not automatically produce such documents.  

7. Senator Daniel objects to the Requests and Instructions to the extent they demand 

forensic imaging of any of his devices, which is unnecessary, burdensome, and potentially 

prohibitively expensive particularly given his status as a non-party to this litigation. Senator 

Daniel further objects to the instruction on forensic imaging to the extent it suggests that such 

imaging would be done so as to require Senator Daniel to provide such images to Plaintiffs prior 

to review by Senator Daniel’s counsel or counsel for the General Assembly for privileged 

information and information subject to work product immunity. Such a demand contravenes 

recently issued guidance from the North Carolina Court of Appeals. See Crosmun v. Trustees of 

Fayetteville Technical Community College, 2019 WL 3558764 (N.C. Ct. App.) (Aug. 6, 2019).  

8. Senator Daniel objects to the Requests and Instructions to the extent they define “ESI” 

and “metadata” more broadly than the North Carolina Rules of Civil Procedure. Rule 26 

expressly limits ESI and metadata to “metadata that will enable the discovering party to have the 

ability to access such information as the date sent, date received, author, and recipients. The 

phrase does not include other metadata unless the parties agree otherwise . . .”  
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9. Senator Daniel objects to the Requests and Instructions as overbroad and unduly 

burdensome to the extent that they seek the identification of documents and ESI no longer in his 

custody or control. Rule 34 of the North Carolina Rules of Civil Procedure limit the requirement 

to produce documents and/or ESI to that “which are in the possession or control of the party 

upon whom the request is served.” It would be unreasonable and unnecessarily burdensome to 

require Senator Daniel to attempt to recall and identify every document he may have ever had 

that may be responsive to one of these Requests.   

10.  Senator Daniel objects to the Requests and Instructions to the extent they seek to require 

the creation of a privilege log for documents withheld following an assertion of legislative 

privilege or that involved communications with counsel following the commencement of the 

litigation.  Courts often recognize that preparing a privilege log is not necessary where the 

communications are plainly protected from disclosure. See e.g., North Carolina State Conference 

v. McCrory, 2015 WL 12683665, at *7 (E.D.N.C. Feb. 4, 2015) (upholding Magistrate Judge’s 

conclusion “that the legislative privilege shields the production of, or creation of a privilege log 

for, communications among legislators or between legislators and legislative staff”); Ryan 

Investment Corp. v. Pedregal De Cabo San Lucas, 2009 WL 5114077, at *3 (N.C. Cal. Dec. 18, 

2009) (“counsel’s communications with the client and work product developed once the 

litigation commences are presumptively privileged and need not be included on any privilege 

log”); United States v. Bouchard Transportation, 2010 WL 1529248, at *2 (E.D.N.Y Apr. 14, 

2010) (“privilege logs are commonly limited to documents created before the date litigation was 

initiated.”).  
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SPECIFIC OBJECTIONS AND RESPONSES 
 

1. All communications relating to the rationale, purpose, drafting, development, 

consideration, analysis, and/or implementation of H.B. 1092 and/or S.B. 824 between 

You and any other members of the General Assembly and their staff. 

RESPONSE:  Senator Daniel incorporates the general objections as if specifically set forth 

here. Senator Daniel further objects to this Request as seeking documents and information 

protected from disclosure by the well-established and long-standing legislative privilege. 

See e.g., Tenney v. Brandhove, 341 U.S. 367, 372 (1951) (recognizing a broad right “of 

legislators to be free from arrest or civil process for what they do or say in legislative 

proceedings”) (emphasis added). This protection from the very type of discovery that 

Plaintiffs are seeking has been extended to state legislators, see id. at 372-76, and has been 

recognized by the North Carolina Court of Appeals. See e.g., Stephenson v. Town of 

Garner, 524 S.E.2d 608, 612 (N.C. Ct. App. 2000); Vereen v. Holden, 468 S.E.2d 471, 473 

(N.C. Ct. App. 1996); see also N.C. Gen. Stat. § 120-9 (“members shall have freedom of 

speech and debate in the General Assembly, and shall not be liable to impeachment or 

question, in any court or place out of the General Assembly, for words therein spoken”). 

 Senator Daniel has not waived his individual privilege regarding the topics sought in 

this Request and otherwise has no non-privileged documents to produce. As set forth in 

General Objection 10 detailed above, Senator Daniel will not be producing a privilege log 

of any withheld communications.   

2. All communications relating to the rationale, purpose, drafting, development, 
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consideration, analysis, and/or implementation of H.B. 1092 and/or S.B. 824 between 

You and third parties, excluding other members of the General Assembly and their staff. 

RESPONSE: Senator Daniel incorporates the general objections as if specifically set forth 

here. Senator Daniel further objects to this Request to the extent it violates the federal and 

state First Amendment rights of speech and association. Senator Daniel also objects to this 

Request as seeking documents and information protected from disclosure by the well-

established and long-standing legislative privilege. See e.g., Tenney v. Brandhove, 341 U.S. 

367, 372 (1951) (recognizing a broad right “of legislators to be free from arrest or civil 

process for what they do or say in legislative proceedings”) (emphasis added). This 

protection from the very type of discovery that Plaintiffs are seeking has been extended to 

state legislators, see id. at 372-76, and has been recognized by the North Carolina Court of 

Appeals. See e.g., Stephenson v. Town of Garner, 524 S.E.2d 608, 612 (N.C. Ct. App. 

2000); Vereen v. Holden, 468 S.E.2d 471, 473 (N.C. Ct. App. 1996); see also N.C. Gen. 

Stat. § 120-9 (“members shall have freedom of speech and debate in the General Assembly, 

and shall not be liable to impeachment or question, in any court or place out of the General 

Assembly, for words therein spoken.”). 

 Senator Daniel has not waived his individual privilege regarding the topics sought in this 

Request and otherwise has no non-privileged documents to produce. As set forth in General 

Objection 10 detailed above, Senator Daniel will not be producing a privilege log of any 

withheld communications.   

3. Any materials, outside of the public legislative record, that were considered by the 

You in relation to the Photo Identification Requirements from January 1, 2017 to the 
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present. 

RESPONSE: Senator Daniel incorporates the general objections as if specifically set forth 

here. Senator Daniel further objects to this Request as seeking documents and information 

protected from disclosure by the well-established and long-standing legislative privilege. 

See e.g., Tenney v. Brandhove, 341 U.S. 367, 372 (1951) (recognizing a broad right “of 

legislators to be free from arrest or civil process for what they do or say in legislative 

proceedings”) (emphasis added). This protection from the very type of discovery that 

Plaintiffs are seeking has been extended to state legislators, see id. at 372-76, and has been 

recognized by the North Carolina Court of Appeals. See e.g., Stephenson v. Town of 

Garner, 524 S.E.2d 608, 612 (N.C. Ct. App. 2000); Vereen v. Holden, 468 S.E.2d 471, 473 

(N.C. Ct. App. 1996); see also N.C. Gen. Stat. § 120-9 (“members shall have freedom of 

speech and debate in the General Assembly, and shall not be liable to impeachment or 

question, in any court or place out of the General Assembly, for words therein spoken.”). 

 Senator Daniel has not waived his individual privilege regarding the topics sought in this 

Request and otherwise has no non-privileged documents to produce. As set forth in General 

Objection 10 detailed above, Senator Daniel will not be producing a privilege log of any 

withheld communications.   

4. All non-privileged documents and communications from January 1, 2018 to the 

present that refer or relate to the litigation challenging, or the legal status of, H.B. 589, 

including, but not limited to documents and communications concerning the Fourth Circuit 

Court of Appeals decision in N.C. State Conf. of the NAACP, et al. v. McCrory, et al., No. 

16- 1468, 16-1469, 16-1474, 16-1529, available at NC. State Conf of the NAACP v. 
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McCrory, 831 F.3d 204 (4th Cir. 2016). 

RESPONSE: Senator Daniel incorporates the general objections as if specifically set forth 

here. Senator Daniel further objects that this Request seeks irrelevant information not required 

to be produced in discovery. Without waiving those objections, Senator Daniel will conduct a 

reasonable search of his email to determine if any responsive documents exisit.   

5. All documents produced by You in any other litigation related to S.B. 824, including 

but not limited to the litigation proceeding in the United States District Court for the 

Middle District of North Carolina in NC. State Conf of the NAACP v. Cooper, No. 18-cv-

01034. 

RESPONSE: Senator Daniel incorporates the general objections as if specifically set forth 

here. Without waiving those objections, Senator Daniel has no responsive documents to 

produce.   

6. All non-privileged documents and communications that refer or relate to the 

litigation challenging, or the legal status of, S.B. 824. 

RESPONSE: Senator Daniel incorporates the general objections as if specifically set forth 

here. Without waiving those objections, Senator Daniel has no responsive documents to 

produce.   

 

Respectfully submitted this the 3rd day of September, 2019. 
   

 

                                             . 
Nicole Jo Moss 
N.C. Bar No. 31958 
 



 

 
 
 
 

9 

  

David H. Thompson* 
Peter A. Patterson* 
Nicole Frazer Reaves* 
Cooper & Kirk, PLLC 
1523 New Hampshire Avenue, NW 
Washington, DC 20036 
Telephone: 202.220.9636 
Fax: 202.220.9601 

 
Nathan A. Huff 
N.C. Bar No. 40626 
Phelps Dunbar LLP 
GlenLake One 
4140 ParkLake Avenue, Suite 100 
Raleigh, North Carolina 27612-3723 
Telephone: 919.789.5300 
Fax: 919.789.5301 

 
Attorneys for Senator Daniel 
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CERTIFICATE OF SERVICE 
 

  I do hereby certify that I have on this 3rd day of September, 2019, served a copy 
of the foregoing Objections and Responses to the Subpoena issued to Non-Party Warren Daniel, 
by electronic mail and by United States mail, postage prepaid, to counsel for Plaintiffs at the 
following addresses: 
 

Allison J. Riggs 
Jaclyn A. Maffetore 
Jeffrey Loperfido 
Gregory Moss 
Southern Coalition for Social Justice 
1415 W. Highway 54, Suite 101 
Durham, N.C. 27707 
 
Andrew J. Ehrlich 
Paul Brachman 
Apeksha Vora 
Patrick Kessock 
Ethan Merel 
Benjamin Moskowitz 
PAUL, WEISS, RIFKIND, WHARTON & GARRISON, LLP 
1285 Avenue of the Americas 
New York, NY 10019-6064 

 
This 3rd day of September, 2019. 
 
   

 
                                             . 
Nicole Jo Moss 
N.C. Bar No. 31958 
 
Cooper & Kirk, PLLC 
1523 New Hampshire Avenue, NW 
Washington, DC 20036 
Telephone: 202.220.9636 
Fax: 202.220.9601 
 
Counsel for Senator Daniel 
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STATE OF NORTH CAROLINA 
 
 
COUNTY OF WAKE 
 
JABARI HOLMES, FRED CULP, 
DANIEL E. SMITH, BRENDON 
JADEN PEAY, SHAKOYA CARRIE 
BROWN, AND PAUL KEARNEY, SR.,
  
 

PLAINTIFFS,  
 

vs. 
 
TIMOTHY K. MOORE in his official 
capacity as Speaker of the North Carolina   
House of Representatives; PHILIP E. 
BERGER in his official capacity as 
President Pro Tempore of the North 
Carolina Senate; DAVID R. LEWIS, 
in his official capacity as Chairman of 
the House Select Committee on Elections 
for the 2018 Third Extra Session; RALPH 
E. HISE, in his official capacity as 
Chairman of the Senate Select Committee 
on Elections for the 2018 Third Extra 
Session; THE STATE OF NORTH    
CAROLINA; and THE NORTH   
CAROLINA STATE BOARD OF 
ELECTIONS,  
 

DEFENDANTS. 
 

__________________________________ 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE GENERAL COURT OF JUSTICE 
      SUPERIOR COURT DIVISION 

 
 

     CASE NO. 18 CVS 15292 
 
 
 
 
 
 
 

OBJECTIONS AND RESPONSES OF 
NON-PARTY JOEL FORD TO 

SUBPOENA DUCES TECUM DATED 
AUGUST 19, 2019 

 

 
Non-Party Joel Ford pursuant to the North Carolina Rules of Civil Procedure 26 and 45, 

serves the following Objections and Responses to the Subpoena for the Production of Documents 

(“Subpoena”), served on August 22, 2019, with production demanded by September 9, 2019, by 
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the Plaintiffs in the above-captioned matter now pending before a three-judge panel in Wake 

County Superior Court. 

GENERAL OBJECTIONS 

1. Mr. Ford makes the following General Objections to the Requests for Production 

(“Requests”) and incorporates them into his responses to each and every Request as if separately 

set forth therein. An assertion of the same, similar, or additional objections in response to a 

specific Request does not waive any of these General Objections as to that or any Request. 

2. By responding and objecting to the Requests, Mr. Ford does not admit, adopt, or 

acquiesce in any factual or legal contention, assumption or implication contained in the 

Requests.  

3. Mr. Ford objects to the Requests, read alone or in conjunction with the “Definitions” or 

“Instructions,” to the extent that they seek documents, information or material protected by the 

attorney-client privilege, work-product doctrine, legislative privilege (to the extent it has not 

been waived by Mr. Ford), or any other applicable privilege doctrine, or immunity (“Privileged 

Information”). Inadvertent disclosure of Privileged Information shall not constitute a waiver of 

privilege, 

4. Mr. Ford objects to the Requests, whether read alone or in conjunction with the 

“Definitions” and “Instructions” to the extent they attempt to place upon him obligations not 

supported by the North Carolina Rules of Civil Procedure or any other applicable rule or law 

relating to this matter.  

5. Mr. Ford objects to the “Definitions” to the extent they impermissibly attempt to define 

“you” and “your” more broadly then just Mr. Ford himself. Mr. Ford was subpoenaed in his 

individual capacity and is only responding on his own behalf and objects to the extent the 
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Requests read alone or in conjunction with the “Definitions” and “Instructions” attempt to 

demand documents and information from any other individual or entity.   

6. Mr. Ford objects to the Requests and Instructions as overbroad and unduly burdensome to 

the extent that they seek documents that are available to the public, are already in the possession, 

custody, or control of Plaintiffs, are readily available to Plaintiffs or attainable by Plaintiffs 

through public sources (including publicly accessible web sites). Mr. Ford will not automatically 

produce such documents.  

7. Mr. Ford objects to the Requests and Instructions to the extent they demand forensic 

imaging of any of his devices, which is unnecessary, burdensome, and potentially prohibitively 

expensive particularly given his status as a non-party to this litigation. Mr. Ford further objects to 

the instruction on forensic imaging to the extent it suggests that such imaging would be done so 

as to require Mr. Ford to provide such images to Plaintiffs prior to review by Mr. Ford’s counsel 

for privileged information and information subject to work product immunity. Such a demand 

contravenes recently issued guidance from the North Carolina Court of Appeals. See Crosmun v. 

Trustees of Fayetteville Technical Community College, 2019 WL 3558764 (N.C. Ct. App.) (Aug. 

6, 2019).  

8. Mr. Ford objects to the Requests and Instructions to the extent they define “ESI” and 

“metadata” more broadly than the North Carolina Rules of Civil Procedure. Rule 26 expressly 

limits ESI and metadata to “metadata that will enable the discovering party to have the ability to 

access such information as the date sent, date received, author, and recipients. The phrase does 

not include other metadata unless the parties agree otherwise . . .”  
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9. Mr. Ford objects to the Requests and Instructions as overbroad and unduly burdensome to 

the extent that they seek the identification of documents and ESI no longer in his custody or 

control. Rule 34 of the North Carolina Rules of Civil Procedure limit the requirement to produce 

documents and/or ESI to that “which are in the possession or control of the party upon whom the 

request is served.” It would be unreasonable and unnecessarily burdensome to require Mr. Ford 

to attempt to recall and identify every document he may have ever had that may be responsive to 

one of these Requests.   

10.  Mr. Ford objects to the Requests and Instructions to the extent they seek to require the 

creation of a privilege log for documents withheld following an assertion of legislative privilege 

or that involved communications with counsel following the commencement of the litigation.  

Courts often recognize that preparing a privilege log is not necessary where the communications 

are plainly protected from disclosure. See e.g., North Carolina State Conference v. McCrory, 

2015 WL 12683665, at *7 (E.D.N.C. Feb. 4, 2015) (upholding Magistrate Judge’s conclusion 

“that the legislative privilege shields the production of, or creation of a privilege log for, 

communications among legislators or between legislators and legislative staff”); Ryan Investment 

Corp. v. Pedregal De Cabo San Lucas, 2009 WL 5114077, at *3 (N.C. Cal. Dec. 18, 2009) 

(“counsel’s communications with the client and work product developed once the litigation 

commences are presumptively privileged and need not be included on any privilege log”); 

United States v. Bouchard Transportation, 2010 WL 1529248, at *2 (E.D.N.Y Apr. 14, 2010) 

(“privilege logs are commonly limited to documents created before the date litigation was 

initiated.”).  
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SPECIFIC OBJECTIONS AND RESPONSES 
 

1. All communications relating to the rationale, purpose, drafting, development, 

consideration, analysis, and/or implementation of H.B. 1092 and/or S.B. 824 between 

You and any other members of the General Assembly and their staff. 

RESPONSE:  Mr. Ford incorporates the general objections as if specifically set forth here. 

Mr. Ford further objects to this Request as seeking documents and information protected 

from disclosure by the well-established and long-standing legislative privilege. See e.g., 

Tenney v. Brandhove, 341 U.S. 367, 372 (1951) (recognizing a broad right “of legislators to 

be free from arrest or civil process for what they do or say in legislative proceedings”) 

(emphasis added). This protection from the very type of discovery that Plaintiffs are 

seeking has been extended to state legislators, see id. at 372-76, and has been recognized by 

the North Carolina Court of Appeals. See e.g., Stephenson v. Town of Garner, 524 S.E.2d 

608, 612 (N.C. Ct. App. 2000); Vereen v. Holden, 468 S.E.2d 471, 473 (N.C. Ct. App. 

1996); see also N.C. Gen. Stat. § 120-9 (“members shall have freedom of speech and 

debate in the General Assembly, and shall not be liable to impeachment or question, in any 

court or place out of the General Assembly, for words therein spoken.”). 

 While Mr. Ford may have waived his individual privilege regarding those topics 

specifically addressed in his prior declaration in this matter and discussed at his deposition 

of June 20, 2019, he is not authorized or able to waive the legislative privilege of other 

members of the General Assembly. See, e.g.¸ Marylanders for Fair Representation, Inc. v. 

Schaefer, 144 F.R.D. 292, 299 (D. Md. 1992) (“Of course, legislative immunity is personal 
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and belongs to the individual members of the Maryland Legislature themselves. The 

privilege may be asserted or waived as each individual legislator so chooses.”). As this 

Request, in terms, asks for communications between Mr. Ford and other members of the 

General Assembly and their staff, which goes to the heart of the legislative privilege, and 

those legislators have not waived their privilege, Mr. Ford is not in a position to produce 

the requested information.  

 Without waiving any of the foregoing objections, Mr. Ford notes that following a 

reasonable search of his email and other files he has no non-privileged documents to 

produce in response to this Request and further that because he is no longer in the General 

Assembly he no longer has access to emails sent or received using his official General 

Assembly email account. Pursuant to General Objection 10 detailed above, Mr. Ford will 

not be producing a privilege log of any withheld communications.   

2. All communications relating to the rationale, purpose, drafting, development, 

consideration, analysis, and/or implementation of H.B. 1092 and/or S.B. 824 between 

You and third parties, excluding other members of the General Assembly and their staff. 

RESPONSE: Mr. Ford incorporates the general objections as if specifically set forth here. Mr. 

Ford further objects to this Request to the extent it violates the federal and state First 

Amendment rights of speech and association.  Without waiving those objections, Mr. Ford 

states that following a reasonable search of his email and other files he has no responsive 

documents to produce and states further that because he is no longer in the General Assembly 

he no longer has access to emails sent or received using his official General Assembly email 

account.   
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3. Any materials, outside of the public legislative record, that were considered by the 

You in relation to the Photo Identification Requirements from January 1, 2017 to the 

present. 

RESPONSE: Mr. Ford incorporates the general objections as if specifically set forth here. 

Without waiving those objections, Mr. Ford notes that following a reasonable search of his 

email and other files has no responsive documents to produce and further states that because 

he is no longer in the General Assembly he no longer has access to emails sent or received 

using his official General Assembly email account.   

4. All non-privileged documents and communications from January 1, 2018 to the 

present that refer or relate to the litigation challenging, or the legal status of, H.B. 589, 

including, but not limited to documents and communications concerning the Fourth Circuit 

Court of Appeals decision in N.C. State Conf. of the NAACP, et al. v. McCrory, et al., No. 

16- 1468, 16-1469, 16-1474, 16-1529, available at NC. State Conf of the NAACP v. 

McCrory, 831 F.3d 204 (4th Cir. 2016). 

RESPONSE: Mr. Ford incorporates the general objections as if specifically set forth here. 

Without waiving those objections, Mr. Ford, following a reasonable search of his email and 

other files has no responsive documents to produce.   

5. All documents produced by You in any other litigation related to S.B. 824, including 

but not limited to the litigation proceeding in the United States District Court for the 

Middle District of North Carolina in NC. State Conf of the NAACP v. Cooper, No. 18-cv-

01034. 

RESPONSE: Mr. Ford incorporates the general objections as if specifically set forth here. 
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Without waiving those objections, Mr. Ford has no responsive documents to produce.   

6. All non-privileged documents and communications that refer or relate to the 

litigation challenging, or the legal status of, S.B. 824. 

RESPONSE: Mr. Ford incorporates the general objections as if specifically set forth here. Mr. 

Ford further objects to this Request to the extent it seeks to evade the work product protection 

afforded to counsel for the Legislative Defendants who are also Mr. Ford’s counsel. At his 

deposition in this matter, Mr. Ford provided Plaintiffs’ counsel with information on how the 

affidavit he submitted in opposition to Plaintiffs’ Motion for Preliminary Injunction came 

about, the changes he made to that affidavit, and that the final signed version was true and 

correct to the best of his knowledge. Plaintiffs are not entitled to receive the work product of 

counsel for Legislative Defendants as provided to Mr. Ford. See e.g. 8 Charles Alan Wright & 

Arthur R. Miller, Federal Practice and Procedure § 2024 (3d ed. 2012) (“Recent cases have 

generally held that draft affidavits, and communications with counsel relating to affidavits, are 

covered by the work-product rule.”); Live Nation Worldwide, Inc. v. Cohl, 011 WL 5597348, 

at *2-3 (S.D. Fla. Nov. 17, 2011) (analyzing with approval cases holding that draft affidavits 

of a non-party and related communications were protected by the work product doctrine); 

Boyer. v. Gildea, 257 F.R.D. 488, 492-93 (N.D. Ind. 2009) (“Many district courts consider 

draft affidavits and communications with counsel relating to affidavits as covered by the 

attorney work product doctrine.”) (citations and internal quotation marks omitted); Randleman 

v. Fidelity Nat. Title Ins. Co., 251 F.R.D. 281, 285 (N.D. Ohio 2008) (“The trend is to consider 

draft affidavits and communications with counsel relating to affidavits as covered by the 

attorney work product doctrine.”). 
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Respectfully submitted this the 3rd day of September, 2019. 
   

 
                                             . 
Nicole Jo Moss 
N.C. Bar No. 31958 
 
David H. Thompson* 
Peter A. Patterson* 
Nicole Frazer Reaves* 
Cooper & Kirk, PLLC 
1523 New Hampshire Avenue, NW 
Washington, DC 20036 
Telephone: 202.220.9636 
Fax: 202.220.9601 
*Appearing Pro Hac Vice  

 
Nathan A. Huff 
N.C. Bar No. 40626 
Phelps Dunbar LLP 
GlenLake One 
4140 ParkLake Avenue, Suite 100 
Raleigh, North Carolina 27612-3723 
Telephone: 919.789.5300 
Fax: 919.789.5301 

 
Attorneys for Joel Ford 
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CERTIFICATE OF SERVICE 
 

  I do hereby certify that I have on this 3rd day of September, 2019, served a copy 
of the foregoing Objections and Responses to the Subpoena issued to Non-Party Joel Ford, by 
electronic mail and by United States mail, postage prepaid, to counsel for Plaintiffs at the 
following addresses: 
 

Allison J. Riggs 
Jaclyn A. Maffetore 
Jeffrey Loperfido 
Gregory Moss 
Southern Coalition for Social Justice 
1415 W. Highway 54, Suite 101 
Durham, N.C. 27707 
 
Andrew J. Ehrlich 
Paul Brachman 
Apeksha Vora 
Patrick Kessock 
Ethan Merel 
Benjamin Moskowitz 
PAUL, WEISS, RIFKIND, WHARTON & GARRISON, LLP 
1285 Avenue of the Americas 
New York, NY 10019-6064 

 
This 3rd day of September, 2019. 
 
   

 
                                             . 
Nicole Jo Moss 
N.C. Bar No. 31958 
 
Cooper & Kirk, PLLC 
1523 New Hampshire Avenue, NW 
Washington, DC 20036 
Telephone: 202.220.9636 
Fax: 202.220.9601 
 
Counsel for Joel Ford 
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EXHIBIT J 
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STATE OF NORTH CAROLINA 
 
 
COUNTY OF WAKE 
 
JABARI HOLMES, FRED CULP, 
DANIEL E. SMITH, BRENDON 
JADEN PEAY, SHAKOYA CARRIE 
BROWN, AND PAUL KEARNEY, SR.,
  
 

PLAINTIFFS,  
 

vs. 
 
TIMOTHY K. MOORE in his official 
capacity as Speaker of the North Carolina   
House of Representatives; PHILIP E. 
BERGER in his official capacity as 
President Pro Tempore of the North 
Carolina Senate; DAVID R. LEWIS, 
in his official capacity as Chairman of 
the House Select Committee on Elections 
for the 2018 Third Extra Session; RALPH 
E. HISE, in his official capacity as 
Chairman of the Senate Select Committee 
on Elections for the 2018 Third Extra 
Session; THE STATE OF NORTH    
CAROLINA; and THE NORTH   
CAROLINA STATE BOARD OF 
ELECTIONS,  
 

DEFENDANTS. 
 

__________________________________ 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE GENERAL COURT OF JUSTICE 
      SUPERIOR COURT DIVISION 

 
 

     CASE NO. 18 CVS 15292 
 
 
 
 
 
 
 

OBJECTIONS AND RESPONSES OF 
NON-PARTY JOYCE KRAWIEC TO 
SUBPOENA DUCES TECUM DATED 

AUGUST 19, 2019 
 

 
Non-Party Joyce Krawiec pursuant to the North Carolina Rules of Civil Procedure 26 and 

45, serves the following Objections and Responses to the Subpoena for the Production of 

Documents (“Subpoena”), served on August 22, 2019, with production demanded by September 
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9, 2019, by the Plaintiffs in the above-captioned matter now pending before a three-judge panel 

in Wake County Superior Court. 

GENERAL OBJECTIONS 

1. Senator Krawiec makes the following General Objections to the Requests for Production 

(“Requests”) and incorporates them into her responses to each and every Request as if separately 

set forth therein. An assertion of the same, similar, or additional objections in response to a 

specific Request does not waive any of these General Objections as to that or any Request. 

2. By responding and objecting to the Requests, Senator Krawiec does not admit, adopt, or 

acquiesce in any factual or legal contention, assumption or implication contained in the 

Requests.  

3. Senator Krawiec objects to the Requests, read alone or in conjunction with the 

“Definitions” or “Instructions,” to the extent that they seek documents, information or material 

protected by the attorney-client privilege, work-product doctrine, legislative privilege, or any 

other applicable privilege doctrine, or immunity (“Privileged Information”). Inadvertent 

disclosure of Privileged Information shall not constitute a waiver of privilege. 

4. Senator Krawiec objects to the Requests, whether read alone or in conjunction with the 

“Definitions” and “Instructions” to the extent they attempt to place upon her obligations not 

supported by the North Carolina Rules of Civil Procedure or any other applicable rule or law 

relating to this matter.  

5. Senator Krawiec objects to the “Definitions” to the extent they impermissibly attempt to 

define “you” and “your” more broadly then just Senator Krawiec herself. Senator Krawiec was 

subpoenaed in her individual capacity and is only responding on her own behalf and objects to 
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the extent the Requests read alone or in conjunction with the “Definitions” and “Instructions” 

attempt to demand documents and information from any other individual or entity.   

6. Senator Krawiec objects to the Requests and Instructions as overbroad and unduly 

burdensome to the extent that they seek documents that are available to the public, are already in 

the possession, custody, or control of Plaintiffs, are readily available to Plaintiffs or attainable by 

Plaintiffs through public sources (including publicly accessible web sites). Senator Krawiec will 

not automatically produce such documents.  

7. Senator Krawiec objects to the Requests and Instructions to the extent they demand 

forensic imaging of any of her devices, which is unnecessary, burdensome, and potentially 

prohibitively expensive particularly given her status as a non-party to this litigation. Senator 

Krawiec further objects to the instruction on forensic imaging to the extent it suggests that such 

imaging would be done so as to require Senator Krawiec to provide such images to Plaintiffs 

prior to review by Senator Krawiec’s counsel or counsel for the General Assembly for privileged 

information and information subject to work product immunity. Such a demand contravenes 

recently issued guidance from the North Carolina Court of Appeals. See Crosmun v. Trustees of 

Fayetteville Technical Community College, 2019 WL 3558764 (N.C. Ct. App.) (Aug. 6, 2019).  

8. Senator Krawiec objects to the Requests and Instructions to the extent they define “ESI” 

and “metadata” more broadly than the North Carolina Rules of Civil Procedure. Rule 26 

expressly limits ESI and metadata to “metadata that will enable the discovering party to have the 

ability to access such information as the date sent, date received, author, and recipients. The 

phrase does not include other metadata unless the parties agree otherwise . . .”  
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9. Senator Krawiec objects to the Requests and Instructions as overbroad and unduly 

burdensome to the extent that they seek the identification of documents and ESI no longer in her 

custody or control. Rule 34 of the North Carolina Rules of Civil Procedure limit the requirement 

to produce documents and/or ESI to that “which are in the possession or control of the party 

upon whom the request is served.” It would be unreasonable and unnecessarily burdensome to 

require Senator Krawiec to attempt to recall and identify every document she may have ever had 

that may be responsive to one of these Requests.   

10.  Senator Krawiec objects to the Requests and Instructions to the extent they seek to 

require the creation of a privilege log for documents withheld following an assertion of 

legislative privilege or that involved communications with counsel following the commencement 

of the litigation.  Courts often recognize that preparing a privilege log is not necessary where the 

communications are plainly protected from disclosure. See e.g., North Carolina State Conference 

v. McCrory, 2015 WL 12683665, at *7 (E.D.N.C. Feb. 4, 2015) (upholding Magistrate Judge’s 

conclusion “that the legislative privilege shields the production of, or creation of a privilege log 

for, communications among legislators or between legislators and legislative staff”); Ryan 

Investment Corp. v. Pedregal De Cabo San Lucas, 2009 WL 5114077, at *3 (N.C. Cal. Dec. 18, 

2009) (“counsel’s communications with the client and work product developed once the 

litigation commences are presumptively privileged and need not be included on any privilege 

log”); United States v. Bouchard Transportation, 2010 WL 1529248, at *2 (E.D.N.Y Apr. 14, 

2010) (“privilege logs are commonly limited to documents created before the date litigation was 

initiated.”).  
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SPECIFIC OBJECTIONS AND RESPONSES 
 

1. All communications relating to the rationale, purpose, drafting, development, 

consideration, analysis, and/or implementation of H.B. 1092 and/or S.B. 824 between 

You and any other members of the General Assembly and their staff. 

RESPONSE:  Senator Krawiec incorporates the general objections as if specifically set 

forth here. Senator Krawiec further objects to this Request as seeking documents and 

information protected from disclosure by the well-established and long-standing legislative 

privilege. See e.g., Tenney v. Brandhove, 341 U.S. 367, 372 (1951) (recognizing a broad 

right “of legislators to be free from arrest or civil process for what they do or say in 

legislative proceedings”) (emphasis added). This protection from the very type of discovery 

that Plaintiffs are seeking has been extended to state legislators, see id. at 372-76, and has 

been recognized by the North Carolina Court of Appeals. See e.g., Stephenson v. Town of 

Garner, 524 S.E.2d 608, 612 (N.C. Ct. App. 2000); Vereen v. Holden, 468 S.E.2d 471, 473 

(N.C. Ct. App. 1996); see also N.C. Gen. Stat. § 120-9 (“members shall have freedom of 

speech and debate in the General Assembly, and shall not be liable to impeachment or 

question, in any court or place out of the General Assembly, for words therein spoken”). 

 Senator Krawiec has not waived her individual privilege regarding the topics sought 

in this Request and otherwise has no non-privileged documents to produce. As set forth in 

General Objection 10 detailed above, Senator Krawiec will not be producing a privilege log 

of any withheld communications.   

2. All communications relating to the rationale, purpose, drafting, development, 
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consideration, analysis, and/or implementation of H.B. 1092 and/or S.B. 824 between 

You and third parties, excluding other members of the General Assembly and their staff. 

RESPONSE: Senator Krawiec incorporates the general objections as if specifically set 

forth here. Senator Krawiec further objects to this Request to the extent it violates the 

federal and state First Amendment rights of speech and association. Senator Krawiec also 

objects to this Request as seeking documents and information protected from disclosure by 

the well-established and long-standing legislative privilege. See e.g., Tenney v. Brandhove, 

341 U.S. 367, 372 (1951) (recognizing a broad right “of legislators to be free from arrest or 

civil process for what they do or say in legislative proceedings”) (emphasis added). This 

protection from the very type of discovery that Plaintiffs are seeking has been extended to 

state legislators, see id. at 372-76, and has been recognized by the North Carolina Court of 

Appeals. See e.g., Stephenson v. Town of Garner, 524 S.E.2d 608, 612 (N.C. Ct. App. 

2000); Vereen v. Holden, 468 S.E.2d 471, 473 (N.C. Ct. App. 1996); see also N.C. Gen. 

Stat. § 120-9 (“members shall have freedom of speech and debate in the General Assembly, 

and shall not be liable to impeachment or question, in any court or place out of the General 

Assembly, for words therein spoken.”). 

 Senator Krawiec has not waived her individual privilege regarding the topics sought in this 

Request and otherwise has no non-privileged documents to produce. As set forth in General 

Objection 10 detailed above, Senator Krawiec will not be producing a privilege log of any 

withheld communications.   

3. Any materials, outside of the public legislative record, that were considered by the 

You in relation to the Photo Identification Requirements from January 1, 2017 to the 
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present. 

RESPONSE: Senator Krawiec incorporates the general objections as if specifically set 

forth here. Senator Krawiec further objects to this Request as seeking documents and 

information protected from disclosure by the well-established and long-standing legislative 

privilege. See e.g., Tenney v. Brandhove, 341 U.S. 367, 372 (1951) (recognizing a broad 

right “of legislators to be free from arrest or civil process for what they do or say in 

legislative proceedings”) (emphasis added). This protection from the very type of discovery 

that Plaintiffs are seeking has been extended to state legislators, see id. at 372-76, and has 

been recognized by the North Carolina Court of Appeals. See e.g., Stephenson v. Town of 

Garner, 524 S.E.2d 608, 612 (N.C. Ct. App. 2000); Vereen v. Holden, 468 S.E.2d 471, 473 

(N.C. Ct. App. 1996); see also N.C. Gen. Stat. § 120-9 (“members shall have freedom of 

speech and debate in the General Assembly, and shall not be liable to impeachment or 

question, in any court or place out of the General Assembly, for words therein spoken.”). 

 Senator Krawiec has not waived her individual privilege regarding the topics sought in this 

Request and otherwise has no non-privileged documents to produce. As set forth in General 

Objection 10 detailed above, Senator Krawiec will not be producing a privilege log of any 

withheld communications.   

4. All non-privileged documents and communications from January 1, 2018 to the 

present that refer or relate to the litigation challenging, or the legal status of, H.B. 589, 

including, but not limited to documents and communications concerning the Fourth Circuit 

Court of Appeals decision in N.C. State Conf. of the NAACP, et al. v. McCrory, et al., No. 

16- 1468, 16-1469, 16-1474, 16-1529, available at NC. State Conf of the NAACP v. 
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McCrory, 831 F.3d 204 (4th Cir. 2016). 

RESPONSE: Senator Krawiec incorporates the general objections as if specifically set forth 

here. Senator Krawiec further objects that this Request seeks irrelevant information not 

required to be produced in discovery. Without waiving those objections, Senator Krawiec will 

conduct a reasonable search of her email to determine if any responsive documents exist.   

5. All documents produced by You in any other litigation related to S.B. 824, including 

but not limited to the litigation proceeding in the United States District Court for the 

Middle District of North Carolina in NC. State Conf of the NAACP v. Cooper, No. 18-cv-

01034. 

RESPONSE: Senator Krawiec incorporates the general objections as if specifically set forth 

here. Without waiving those objections, Senator Krawiec has no responsive documents to 

produce.   

6. All non-privileged documents and communications that refer or relate to the 

litigation challenging, or the legal status of, S.B. 824. 

RESPONSE: Senator Krawiec incorporates the general objections as if specifically set forth 

here. Without waiving those objections, Senator Krawiec has no responsive documents to 

produce.   

Respectfully submitted this the 3rd day of September, 2019. 
   

 
                                             . 
Nicole Jo Moss 
N.C. Bar No. 31958 
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David H. Thompson* 
Peter A. Patterson* 
Nicole Frazer Reaves* 
Cooper & Kirk, PLLC 
1523 New Hampshire Avenue, NW 
Washington, DC 20036 
Telephone: 202.220.9636 
Fax: 202.220.9601 
*Appearing Pro Hac Vice 

 
Nathan A. Huff 
N.C. Bar No. 40626 
Phelps Dunbar LLP 
GlenLake One 
4140 ParkLake Avenue, Suite 100 
Raleigh, North Carolina 27612-3723 
Telephone: 919.789.5300 
Fax: 919.789.5301 

 
Attorneys for Senator Krawiec 
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CERTIFICATE OF SERVICE 
 

  I do hereby certify that I have on this 3rd day of September, 2019, served a copy 
of the foregoing Objections and Responses to the Subpoena issued to Non-Party Joyce Krawiec, 
by electronic mail and by United States mail, postage prepaid, to counsel for Plaintiffs at the 
following addresses: 
 

Allison J. Riggs 
Jaclyn A. Maffetore 
Jeffrey Loperfido 
Gregory Moss 
Southern Coalition for Social Justice 
1415 W. Highway 54, Suite 101 
Durham, N.C. 27707 
 
Andrew J. Ehrlich 
Paul Brachman 
Apeksha Vora 
Patrick Kessock 
Ethan Merel 
Benjamin Moskowitz 
PAUL, WEISS, RIFKIND, WHARTON & GARRISON, LLP 
1285 Avenue of the Americas 
New York, NY 10019-6064 

 
This 3rd day of September, 2019. 
 
   

 
                                             . 
Nicole Jo Moss 
N.C. Bar No. 31958 
 
Cooper & Kirk, PLLC 
1523 New Hampshire Avenue, NW 
Washington, DC 20036 
Telephone: 202.220.9636 
Fax: 202.220.9601 
 
Counsel for Senator Krawiec 
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EXHIBIT K 
  



1

Jeff Loperfido

From: Nicole Moss <nmoss@cooperkirk.com>
Sent: Sunday, November 17, 2019 12:12 PM
To: Jeff Loperfido
Cc: Allison Riggs; Brachman, Paul D; Cox, Paul; Pete Patterson; Jaclyn Maffetore; Gregory 

Moss; David Thompson; nathan.huff@phelps.com; Majmundar, Amar; Vysotskaya, Olga; 
Nicole Reaves; O'Brien, Jane B; Morton, Jessica

Subject: Re: Holmes, et al. v. Moore, et al. (Wake County 18 CVS 15292) - follow up to meet and 
confer re: responses to Ps' discovery requests

Jeff, 
  
First, on the issue of litigation holds, while we do not dispute that Mr. Ford’s email account, pursuant to the normal 
documentation retention policies of the General Assembly, was deleted 90 days after he left office, Mr. Ford is not a 
party to this litigation, was not under a subpoena, had not been identified as a potential witness, and neither he nor 
the NC Legislative Services Office that is the custodian of former senators email accounts, had been served with any 
document preservation requests by Plaintiffs, thus there was no duty to retain that email account.  As you know, we 
disagree that the communications of individual legislators are in any way relevant or probative of legislative intent, 
which also means that we disagree that any relevant or probative materials could have been lost when Mr. Ford’s email 
account was deleted by the Legislative Services Office.  Further, any emails Mr. Ford would have had with other 
legislators would still be maintained in their email accounts so the likelihood that anything was lost, regardless of its 
relevancy, is highly unlikely.  
  
The litigation holds that have been issued to the Legislative Defendants and non‐party Senators to whom subpoenas 
have been issued do include their staff and the relevant IT personnel responsible for maintaining email accounts for the 
General Assembly have been notified of the hold. It is my understanding that regardless of whether a hold is in place, all 
email of current legislators and staff is retained until such time as an individual leaves the General Assembly.  
  
Second, on the issue of document production, assuming the Information Systems Division has the bandwidth to be able 
to process the documents this coming week, we should be able to provide you will documents by hopefully no later than 
Friday.  We will be able to produce the documents in accordance with your requested production document 
specifications with the following exceptions: 
  
ALLCUSTODIAN – In order to facilitate review, Information Systems did not load all of the custodians at once so they did 
not deduplicate globally and do have this information.  
  
MEETINGSTARTDATE, MEETINGSTARTTIME, MEETINGENDDATE, MEETINGENDTIME – The Summation program used for 
document review does not have these metadata fields.  That said, I also don’t believe that any documents to which 
these metadata fields would be relevant are being produced. 
  
TIMEZONE – Again, Summation does not have this metadata field; however, data was normalized in the Eastern 
timezone.  
  
ALLFILEPATHS ‐Again, we did not dedpulicate globally so this metadata field is not available.  
  
Sincerely, 
  
  
Nicole Jo Moss 
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Cooper & Kirk, PLLC 
1523 New Hampshire Ave. N.W. 
Washington, D.C. 20036 
202‐220‐9636 (work) 
202‐423‐3237 (cell) 
202‐220‐9601 (fax) 
 
 

From: Jeff Loperfido <jeffloperfido@scsj.org> 
Date: Friday, November 15, 2019 at 4:11 PM 
To: Nicole Moss <nmoss@cooperkirk.com> 
Cc: Allison Riggs <AllisonRiggs@southerncoalition.org>, "Brachman, Paul D" <pbrachman@paulweiss.com>, 
"Cox, Paul" <pcox@ncdoj.gov>, Pete Patterson <ppatterson@cooperkirk.com>, Jaclyn Maffetore 
<jaclynmaffetore@scsj.org>, Gregory Moss <gregorymoss@scsj.org>, David Thompson 
<dthompson@cooperkirk.com>, Nathan Huff <nathan.huff@phelps.com>, "Majmundar, Amar" 
<amajmundar@ncdoj.gov>, "Vysotskaya, Olga" <OVysotskaya@ncdoj.gov>, Nicole Reaves 
<nreaves@cooperkirk.com>, "O'Brien, Jane B" <jobrien@paulweiss.com>, "Morton, Jessica" 
<jmorton@paulweiss.com> 
Subject: RE: Holmes, et al. v. Moore, et al. (Wake County 18 CVS 15292) ‐ follow up to meet and confer re: 
responses to Ps' discovery requests 
 
Nicole,  
  
Thank you for your response.  In light of the destruction of potentially relevant and probative evidence from Joel Ford, 
can you expand upon the scope of the litigation hold issued to the Legislative Defendants?  Specifically, we are 
interested in understanding (1) whether the hold extends to the staff of the Legislative Defendants, (2) whether the hold 
extends to any other members of the General Assembly, including their staff, and (3) whether IT or other relevant 
personnel at the General Assembly were notified about the hold. 
  
To your question, we informed plaintiffs of their duties to preserve potentially discoverable information prior to filing 
suit.  We provided similar instructions to Noah Van Hook, Mina Ezikpe, and Isela Gutierrez when we were retained to 
defend their depositions in this matter.  
  
We look forward to your update today regarding the status of the review and production. 
  
Regards, 
  
Jeff Loperfido | Staff Attorney 
Southern Coalition for Social Justice 
1415 West Highway 54, Ste. 101, Durham, NC 27707 
t: 919‐323‐3380 ext. 113 | f: 919‐908‐1525 | jeffloperfido@scsj.org 
  

From: Nicole Moss <nmoss@cooperkirk.com>  
Sent: Monday, November 11, 2019 5:51 PM 
To: Jeff Loperfido <jeffloperfido@scsj.org> 
Cc: Allison Riggs <AllisonRiggs@southerncoalition.org>; Brachman, Paul D <pbrachman@paulweiss.com>; Cox, Paul 
<pcox@ncdoj.gov>; Pete Patterson <ppatterson@cooperkirk.com>; Jaclyn Maffetore <jaclynmaffetore@scsj.org>; 
Gregory Moss <gregorymoss@scsj.org>; David Thompson <dthompson@cooperkirk.com>; nathan.huff@phelps.com; 
Majmundar, Amar <amajmundar@ncdoj.gov>; Vysotskaya, Olga <OVysotskaya@ncdoj.gov>; Nicole Reaves 
<nreaves@cooperkirk.com>; O'Brien, Jane B <jobrien@paulweiss.com>; Morton, Jessica <jmorton@paulweiss.com> 
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Subject: Re: Holmes, et al. v. Moore, et al. (Wake County 18 CVS 15292) ‐ follow up to meet and confer re: responses to 
Ps' discovery requests 
  
Dear Jeff, 
  
On the topic of email retention, I can confirm that litigation holds were issued to the Legislative Defendants and the non‐
party legislators that we represent.  These holds were issued shortly after we were retained by these individuals.  If you 
could please provide the same information regarding your clients and the non‐parties that you represent that would be 
appreciated. 
  
On the topic of email production, it has been taking longer to be in a position to produce emails than I had anticipated, 
but we are very close to being done with all of the review so instead of a rolling production, we will likely be making one 
production.  I hope to know more later this week and can give you an update then.  
  
Regards, 
  
  
Nicole Jo Moss 
Cooper & Kirk, P.L.L.C. 
1523 New Hampshire Ave. N.W. 
Washington, D.C.  20036 
202‐423‐3237 (cell) 
202‐220‐9636 (office) 
202‐220‐9601 (Fax) 
  
  

From: Jeff Loperfido <jeffloperfido@scsj.org> 
Date: Monday, November 11, 2019 at 12:33 PM 
To: Nicole Moss <nmoss@cooperkirk.com> 
Cc: Allison Riggs <AllisonRiggs@southerncoalition.org>, "Brachman, Paul D" <pbrachman@paulweiss.com>, 
"Cox, Paul" <pcox@ncdoj.gov>, Pete Patterson <ppatterson@cooperkirk.com>, Jaclyn Maffetore 
<jaclynmaffetore@scsj.org>, Gregory Moss <gregorymoss@scsj.org>, David Thompson 
<dthompson@cooperkirk.com>, Nathan Huff <nathan.huff@phelps.com>, "Majmundar, Amar" 
<amajmundar@ncdoj.gov>, "Vysotskaya, Olga" <OVysotskaya@ncdoj.gov>, Nicole Reaves 
<nreaves@cooperkirk.com>, "O'Brien, Jane B" <jobrien@paulweiss.com>, "Morton, Jessica" 
<jmorton@paulweiss.com> 
Subject: RE: Holmes, et al. v. Moore, et al. (Wake County 18 CVS 15292) ‐ follow up to meet and confer re: 
responses to Ps' discovery requests 
  
Nicole, 
 
Thank you for this information.  On the topic of email retention, could you please confirm whether (and, if so, when) you 
instituted a litigation hold for the documents of the Legislative Defendants, the third‐party legislators you represent in 
this matter, or any other North Carolina legislators or legislative staff? 
  
I also wish to follow up on your email of 10/25/19 in which you expressed a hope to begin rolling productions the week 
of October 28.  Given that we are now about 3 weeks since my initial inquiry, I was wondering if you are now in a 
position to indicate definitively when the rolling productions will begin and also when your review will be completed?  
  
Thanks, 
Jeff 
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From: Nicole Moss <nmoss@cooperkirk.com>  
Sent: Monday, November 4, 2019 7:38 AM 
To: Jeff Loperfido <jeffloperfido@scsj.org> 
Cc: Allison Riggs <AllisonRiggs@southerncoalition.org>; Brachman, Paul D <pbrachman@paulweiss.com>; Cox, Paul 
<pcox@ncdoj.gov>; Pete Patterson <ppatterson@cooperkirk.com>; Jaclyn Maffetore <jaclynmaffetore@scsj.org>; 
Gregory Moss <gregorymoss@scsj.org>; David Thompson <dthompson@cooperkirk.com>; nathan.huff@phelps.com; 
Majmundar, Amar <amajmundar@ncdoj.gov>; Vysotskaya, Olga <OVysotskaya@ncdoj.gov>; Nicole Reaves 
<nreaves@cooperkirk.com>; O'Brien, Jane B <jobrien@paulweiss.com>; Morton, Jessica <jmorton@paulweiss.com> 
Subject: Re: Holmes, et al. v. Moore, et al. (Wake County 18 CVS 15292) ‐ follow up to meet and confer re: responses to 
Ps' discovery requests 
  
Jeff, 
  
In follow up to the email I sent on 10/25/19, I have learned that one of the additional individuals you asked the 
Legislative Defendants to add to our list of emails accounts that we will seek permission to search, Amanda Hayden of 
the Fiscal Division of the General Assembly, left employment at the General Assembly in February of 2019 and thus 
pursuant to the normal procedures of the Legislative Services Division of the General Assembly her email account was 
deleted 90 days thereafter.  The Legislative Defendants, therefore, do not have access to her email account and cannot 
add her to our search efforts.  Legislative Defendants will be searching the email accounts of the other three individuals 
you asked that we include ‐‐ Erika Churchill and Kara McCraw from the General Assembly Legislative Analysis Division 
and Cara Bridges from the Fiscal Division. 
  
I have also confirmed that the Legislative Services Office did delete Mr. Ford’s email account pursuant to their policy to 
only retain such email accounts for 90 days after a legislator or legislative employee leaves the General Assembly, thus, 
Legislative Defendants do not have access to that email account for searching purposes either.  
  
Regards, 
  
  
Nicole Jo Moss 
Cooper & Kirk, P.L.L.C. 
1523 New Hampshire Ave. N.W. 
Washington, D.C.  20036 
202‐423‐3237 (cell) 
202‐220‐9636 (office) 
202‐220‐9601 (Fax) 
  
  

From: Nicole Moss <nmoss@cooperkirk.com> 
Date: Friday, October 25, 2019 at 9:00 AM 
To: Jeff Loperfido <jeffloperfido@scsj.org> 
Cc: Allison Riggs <AllisonRiggs@southerncoalition.org>, "Brachman, Paul D" <pbrachman@paulweiss.com>, 
"Cox, Paul" <pcox@ncdoj.gov>, Pete Patterson <ppatterson@cooperkirk.com>, Jaclyn Maffetore 
<jaclynmaffetore@scsj.org>, Gregory Moss <gregorymoss@scsj.org>, David Thompson 
<dthompson@cooperkirk.com>, Nathan Huff <nathan.huff@phelps.com>, "Majmundar, Amar" 
<amajmundar@ncdoj.gov>, "Vysotskaya, Olga" <OVysotskaya@ncdoj.gov>, Nicole Reaves 
<nreaves@cooperkirk.com>, "O'Brien, Jane B" <jobrien@paulweiss.com>, "Morton, Jessica" 
<jmorton@paulweiss.com> 
Subject: Re: Holmes, et al. v. Moore, et al. (Wake County 18 CVS 15292) ‐ follow up to meet and confer re: 
responses to Ps' discovery requests 



5

  

Jeff, 

  

I will try to address each of the points raised in your email below and let you know where we are still 
working on getting information in order to respond.  If I missed anything, please let me know. 

  

1. No, it is not the Legislative Defendants’ position that there are no legislator/legislative staff 
communications with third parties that can potentially be produced or put another way, we are 
not categorically saying that all third‐party communications are protected from disclosure. 
Beyond that, I am not in a position to engage in hypotheticals about communications that may 
not even exist (e.g. communications with lobbyists, election officials, etc.).  I do anticipate 
producing some communications with third parties about the implementation of SB 824. 
  

2. With respect to when we anticipate concluding the review, I cannot provide a definitive date, 
but I am hoping to begin rolling productions next week.  The number of custodians at issue is 
quite large as well as the size of several of these custodians’ email accounts, and thus the 
exporting of data to be searched and reviewed is moving more slowly than anticipated.     
  

3. With the exception of the search terms related to HB 1092 (1092 or 2018‐128 or (constitution* 
w/3 amendment)), we have added the search terms you have suggested to our review.  We 
decline the request to include search terms related to HB 1092 because as you noted below, we 
do not believe those documents are relevant to this litigation, which is not challenging the 
propriety of that amendment.  To be sure we have cited the fact that 55% of the electorate 
voted for this amendment, but nothing in the documents you are seeking is going to change that 
basic fact.  Further, including those terms will add significantly to an already large and 
burdensome document review for no justifiable reason, not just because these documents are 
irrelevant to this lawsuit, but because the vast majority of them are almost certainly going to be 
protected from disclosure by the legislative and/or attorney client privileges making searching 
for, reviewing, and identifying such documents impermissibly burdensome and unnecessary.  
  

4. I am looking into whether we can include the four new custodians you have requested, and will 
let you know if that is not possible or if there are any objections. 
  

5. I am also looking into whether it will even be possible to search the emails of former Senator 
Joel Ford.  The Legislative Defendants do not maintain or have custody of this email account.  It 
is maintained by the NC Legislative Services Office. It is my understanding that the Legislative 
Services Office has a policy of deleting legislative email accounts 90‐days after the legislator or 
staff member leaves office.  As you know, Mr. Ford has not been a Senator since 12/31/18, 
which is much more than 90 days ago.  I am continuing to look into the possibility that his email 
account might still exist, but it does not appear likely. If it does exist, the Legislative Defendants 
have no objection to including that email account in our review, provided Mr. Ford has no 
objection. 
  

6. Finally, I have a question for you.  When we begin our rolling production, do you have a 
preference on how you would like to receive these electronic documents?  
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Regards, 

  

  

Nicole Jo Moss 

Cooper & Kirk, P.L.L.C. 

1523 New Hampshire Ave. N.W. 

Washington, D.C.  20036 

202‐423‐3237 (cell) 

202‐220‐9636 (office) 

202‐220‐9601 (Fax) 

  
Sent from my iPhone 
  

On Oct 22, 2019, at 4:18 PM, Jeff Loperfido <jeffloperfido@scsj.org> wrote: 

Nicole, 
  
We appreciate the update and the detailed explanation of the various legislators’ search efforts.  On the 
legislative privilege point, we understand from your response that you are not able to determine 
whether any responsive, non‐privileged documents will be produced until the conclusion of a manual 
review of the records identified through the utilization of your search terms.  To further clarify your 
response and continue to move the legislative privilege discussion along, is it legislative defendants’ 
position that there are no legislator/legislative staff communications with third parties that, 
categorically speaking, will not be withheld as privileged?  Or, put another way, can you state now, prior 
to your manual review, that certain categories of third party communications (e.g., those with election 
officials, lobbyists, or constituents) will be produced if determined that they are 
responsive?  Additionally, regarding the review, when do you anticipate concluding the review of the 
documents identified to date?  
  
Relatedly, we have some concerns about your search terms and custodian list, both of which have some 
noticeable omissions given the RFPs you’ve committed to responding to and the facts of the 
case.  Below we have proposed revisions to certain terms and additional terms and custodians that 
more fully comply with the RFPs and the rules of discovery.  We believe most of these are pretty obvious 
and should not be controversial.  We’ll note that we have included search terms related to HB 1092 
despite Legislative Defendants’ relevance objection as to that category of information.  We ask that you 
reconsider that objection given its inconsistency with Legislative Defendants’ frequent invocation of HB 
1092’s constitutional mandate as an argument for why SB 824 could not have been enacted with an 
intent to racially discriminate.  See, e.g., Leg. Def. PI Opp. Br. at 1, 2, 24, 26, 31, 36, 47.  With regard to 
the custodian list, we are requesting that the searches include the email accounts of Erika Churchill and 
Kara McCraw from the General Assembly Legislative Analysis Division and Cara Bridges and Amanda 
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Hayden from Fiscal Research.  We understand that these individuals were involved with certain aspects 
of SB 824. 
  
Finally, to the extent that Mr. Ford’s former General Assembly email account continues to be 
maintained at the General Assembly, we believe that Legislative Defendants have an obligation to 
search those records for responsive material.  If Legislative Defendants take the position that those 
records are not in their possession, custody, or control, please identify and provide contact information 
for the custodian of those records.   If the records no longer exist, please state the date that they were 
deleted.   
  

Search Terms Used: 
  

Plaintiffs’ Proposal: 

Voter ID 
Student ID 
College ID 
@ncsbe.org 
Lawson 
589 
824 
  

Photo w/3 (ID or Identification) 
Photographic w/3 (ID or Identification) 
Picture w/3 (ID or Identification) 
Voter w/3 (ID or Identification) 
Student w/3 (ID or Identification) 
University w/3 (ID or Identification) 
College w/3 (ID or Identification) 
Employer w/3 (ID or Identification) 
Employee w/3 (ID or Identification) 
Free w/3 (ID or Identification) 
Vot* w/3 (“in*person”) 
2018‐144 
  
1092 or 2018‐128 or (constitution* w/3 amendment) 
  
VIVA or 2013‐381 or “Fourth Circuit” or unconstitutional or discriminat* or “HB 589” 
or NAACP or “League of Women Voters” or LWV  

  
Sincerely, 
  
Jeff Loperfido | Staff Attorney 
Southern Coalition for Social Justice 
1415 West Highway 54, Ste. 101, Durham, NC 27707 
t: 919‐323‐3380 ext. 113 | f: 919‐908‐1525 | jeffloperfido@scsj.org 
  

From: Nicole Moss [mailto:nmoss@cooperkirk.com]  
Sent: Thursday, October 17, 2019 1:35 PM 
To: Allison Riggs <AllisonRiggs@southerncoalition.org> 
Cc: Brachman, Paul D <pbrachman@paulweiss.com>; Cox, Paul <pcox@ncdoj.gov>; Pete Patterson 
<ppatterson@cooperkirk.com>; Jaclyn Maffetore <jaclynmaffetore@scsj.org>; Jeff Loperfido 
<jeffloperfido@scsj.org>; Gregory Moss <gregorymoss@scsj.org>; David Thompson 
<dthompson@cooperkirk.com>; nathan.huff@phelps.com; Majmundar, Amar 
<amajmundar@ncdoj.gov>; Vysotskaya, Olga <OVysotskaya@ncdoj.gov>; Nicole Reaves 
<nreaves@cooperkirk.com>; O'Brien, Jane B <jobrien@paulweiss.com>; Morton, Jessica 
<jmorton@paulweiss.com> 
Subject: Re: Holmes, et al. v. Moore, et al. (Wake County 18 CVS 15292) ‐ follow up to meet and confer 
re: responses to Ps' discovery requests 
  
Allison, 
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We have begun receiving this week (and will continue to receive on a rolling basis) emails identified by 
the IT department of the General Assembly for review and possible production.  Until that review is 
complete I don’t know whether there will be any responsive, non‐privileged documents to produce. I 
can tell you that the IT department at the General Assembly searched or is searching the following 
custodian’s email accounts for communications between January 1, 2018 to August 19, 2019: 
  
Senator Daniel and his staff (legislative assistant and any research assistants) 
Senator Krawiec and her staff  (legislative assistant and any research assistants) 
Senator Berger  
Senator Hise  
Brent Woodcox  (PPT Staff) 
Brian Fork  (PPT Staff) 
Andrew Tripp  (PPT Staff) 
Kolt Ulm  (PPT Staff) 
Rep. Lewis 
Rep. Moore 
Bart Goodson  (Speaker staff) 
Neal Inman (Speaker staff) 
Mark Coggins (Lewis staff)   
Dylan Reel (Lewis staff) 
Shelby Armentrout  (Speaker staff) 
Joseph Kyzer  (Speaker staff) 
  
The following search terms were used: 
  
Voter ID 
Student ID 
College ID 
@ncsbe.org 
Lawson 
589 
824 
  
The search was conducted for the entire email history, thus it covers any email sent or received during 
that timeframe whether added to a folder, deleted, etc.  
  
With regard to your remaining question about Legislative Defendants’ Responses and Objections to 
Plaintiffs’ First Requests for Production Nos. 1 and 3, we did not engage in a search process to 
determine that no non‐privileged documents exist because these requests as written only seek 
privileged documents.    
  
With regard to Non‐Party Krawiec’s and Daniel’s search for potentially responsive documents, the 
search is the same as described above.  Requests Nos. 1, 2 and 3 to these non‐parties only seek 
privileged communications and/or are ambiguous as to what non‐privileged info they seek, thus no 
search was necessary to determine that there are no non‐privileged documents to produce.  The 
response to Request No. 6 was made after conducting a reasonable investigation in order to respond to 
that request and did not require a document search.  Any further details regarding the communications 
with Senators Krawiec and Daniel are protected from disclosure by the attorney client privilege and 
work product doctrine.     
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With regard to Non‐Party Ford’s responses and objections to Plaintiffs’ subpoena, for each of the 
requests where it was indicated that a reasonable search was made of his emails and files, the response 
makes clear that Mr. Ford does not have access to his former General Assembly email account.  Mr. 
Ford, however, did review his personal email account and files for any non‐privileged, responsive 
communications and did not locate any to produce.   With respect to Request No. 6 any documents or 
communications Mr. Ford would have would be privileged.  This determination was made after 
conducting a reasonable investigation in order to respond to that request and did not require a 
document search.  Any further details regarding communications with Mr. Ford are protected from 
disclosure by the attorney client privilege and work product doctrine.     
  
We of course are willing to consider any narrowing construction or other compromise proposal that you 
have on either the Legislative Defendants or Non‐Parties objections to your requests.   
  
Sincerely, 
  
  
Nicole Jo Moss 
Cooper & Kirk, P.L.L.C. 
1523 New Hampshire Ave. N.W. 
Washington, D.C.  20036 
202‐423‐3237 (cell) 
202‐220‐9636 (office) 
202‐220‐9601 (Fax) 
  
  
  

From: Allison Riggs <AllisonRiggs@southerncoalition.org> 
Date: Wednesday, October 16, 2019 at 4:55 PM 
To: Nicole Moss <nmoss@cooperkirk.com> 
Cc: "Brachman, Paul D" <pbrachman@paulweiss.com>, "Cox, Paul" <pcox@ncdoj.gov>, Pete 
Patterson <ppatterson@cooperkirk.com>, Jaclyn Maffetore <jaclynmaffetore@scsj.org>, Jeff 
Loperfido <jeffloperfido@scsj.org>, Gregory Moss <gregorymoss@scsj.org>, David Thompson 
<dthompson@cooperkirk.com>, Nathan Huff <nathan.huff@phelps.com>, "Majmundar, Amar" 
<amajmundar@ncdoj.gov>, "Vysotskaya, Olga" <OVysotskaya@ncdoj.gov>, Nicole Reaves 
<nreaves@cooperkirk.com>, "O'Brien, Jane B" <jobrien@paulweiss.com>, "Morton, Jessica" 
<jmorton@paulweiss.com> 
Subject: Holmes, et al. v. Moore, et al. (Wake County 18 CVS 15292) ‐ follow up to meet and 
confer re: responses to Ps' discovery requests 
  
Nicole, 
  
Following our conversation last week, you indicated that you were following up with your clients as to 
whether there were legislator/legislative staff communications with third parties to which you would be 
asserting no privilege at all (and thus would produce).  I understood that you needed some time in light 
of Monday’s holiday to get answers on that.  I think it would help to move forward the conversation on 
the legislative privilege issue to know a bit more about whether there is anything not being 
withheld.  Once we get a better understanding of that, we may be able to offer some proposals for 
potential compromise.   
  
We’d also like clarification and/or a status update regarding other responses to Plaintiffs’ discovery 
requests made by Legislative Defendants and non‐parties Warren, Daniel and Ford. 
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With regard to Legislative Defendants’ Response and Objections to Plaintiffs’ First Request for 
Production: 
  

 Please provide the status of the searches you’ve committed to performing in response to 
Requests #2 and #10.  In doing so, please describe the nature of the search performed, including 
the sources (inboxes, file directories, etc.) searched and whether and what search terms were 
utilized. 

 For Requests #1 and # 3 where you have indicated that your clients “have no non‐privileged 
documents to produce,” please describe the search process utilized in order to make that 
representation.  Additionally, please state affirmatively whether your client is withholding 
responsive documents on the basis of privilege and what that privilege is. 

  
With regard to Non‐Party Warren and Daniel’s Responses and Objections to Plaintiffs’ Document 
Requests: 
  

 Please provide the status of the search you’ve committed to performing in response to Request 
#4.  In doing so, please describe the nature of the search performed, including the sources 
(inboxes, file directories, etc.) searched and whether and what search terms were utilized. 

 For Requests #1, #2, and #3 where you have indicated that your clients “have no non‐privileged 
documents to produce,” please describe the search process utilized in order to make that 
representation.  Additionally, please state affirmatively whether your client is withholding 
responsive documents on the basis of privilege and what that privilege is. 

 Similarly, for Request #6 where you have indicated that your client “has no responsive 
documents to produce,” please describe the search process utilized in order to make that 
representation. 

                                                                                                                               
With regard to Non‐Party Ford’s Responses and Objections to Plaintiffs’ Document Requests: 
  

 For Request #1 where you have indicated that your client “has no non‐privileged document to 
produce” following “a reasonable search of his email and other files,” please describe the search 
process utilized in order to make that representation.  Additionally, please state affirmatively 
whether your client is withholding responsive documents on the basis of privilege and what that 
privilege is.       

 For Requests #2, #3, and #4 where you have indicated that your client “has no responsive 
documents to produce” following “a reasonable search of his email and other files,” please 
describe the search process utilized in order to make that representation. 

 For Request #6, the response seems to misconstrue the nature of the request, which is seeking 
“non‐privileged documents and communications.”  Thus there should be no concern that the 
request is seeking “to evade the work product protection.”  Given that the balance of the 
response fails to address whether or not a search was conducted, please state what, if anything, 
was done to search for documents responsive to this request. 

  
We look forward to hearing back from you. 
  
Sincerely, 
Allison 
  
Allison Riggs 
Chief Counsel for Voting Rights 
Southern Coalition for Social Justice 
1415 West Highway 54, Ste. 101 
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Durham, NC 27707 
919‐323‐3380 ext. 117 
919‐323‐3942 (fax) 
allison@southerncoalition.org 
  
CONFIDENTIAL & PRIVILEGED 
  
This communication is intended solely for the addressee.  Any unauthorized review, use, disclosure or 
distribution is prohibited.  If you believe this message has been sent to you in error, please notify the 
sender by replying to this transmission and delete the message without disclosing it.  Thank you. 

 
 
 
NOTICE: This e-mail is from the law firm of Cooper & Kirk, PLLC ("C&K"), and is intended 
solely for the use of the individual(s) to whom it is addressed. If you believe you received this e-
mail in error, please notify the sender immediately, delete the e-mail from your computer and do 
not copy or disclose it to anyone else. If you are not an existing client of C&K, do not construe 
anything in this e-mail to make you a client unless it contains a specific statement to that effect 
and do not disclose anything to C&K in reply that you expect to be held in confidence. If you 
properly received this e-mail as a client, co-counsel or retained expert of C&K, you should 
maintain its contents in confidence in order to preserve any attorney-client or work product 
privilege that may be available to protect confidentiality. 

 
 
 
NOTICE: This e-mail is from the law firm of Cooper & Kirk, PLLC ("C&K"), and is intended solely for the use 
of the individual(s) to whom it is addressed. If you believe you received this e-mail in error, please notify the 
sender immediately, delete the e-mail from your computer and do not copy or disclose it to anyone else. If you 
are not an existing client of C&K, do not construe anything in this e-mail to make you a client unless it contains 
a specific statement to that effect and do not disclose anything to C&K in reply that you expect to be held in 
confidence. If you properly received this e-mail as a client, co-counsel or retained expert of C&K, you should 
maintain its contents in confidence in order to preserve any attorney-client or work product privilege that may 
be available to protect confidentiality. 
 
 
 
NOTICE: This e-mail is from the law firm of Cooper & Kirk, PLLC ("C&K"), and is intended solely for the use 
of the individual(s) to whom it is addressed. If you believe you received this e-mail in error, please notify the 
sender immediately, delete the e-mail from your computer and do not copy or disclose it to anyone else. If you 
are not an existing client of C&K, do not construe anything in this e-mail to make you a client unless it contains 
a specific statement to that effect and do not disclose anything to C&K in reply that you expect to be held in 
confidence. If you properly received this e-mail as a client, co-counsel or retained expert of C&K, you should 
maintain its contents in confidence in order to preserve any attorney-client or work product privilege that may 
be available to protect confidentiality. 
 
 
 
NOTICE: This e-mail is from the law firm of Cooper & Kirk, PLLC ("C&K"), and is intended solely for the use 
of the individual(s) to whom it is addressed. If you believe you received this e-mail in error, please notify the 
sender immediately, delete the e-mail from your computer and do not copy or disclose it to anyone else. If you 
are not an existing client of C&K, do not construe anything in this e-mail to make you a client unless it contains 
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a specific statement to that effect and do not disclose anything to C&K in reply that you expect to be held in 
confidence. If you properly received this e-mail as a client, co-counsel or retained expert of C&K, you should 
maintain its contents in confidence in order to preserve any attorney-client or work product privilege that may 
be available to protect confidentiality. 
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